DAS – Money Adviser Guidance – 1 July 2011

Debt Arrangement Scheme (DAS)

Guidance for Money Advisers

Relevant Legislation 

The Scottish Parliament approved the Debt Arrangement Scheme (DAS) by passing the Debt Arrangement and Attachment (Scotland) Act 2002 (the 2002 Act).  

The Debt Arrangement Scheme (Scotland) Regulations 2011 and the Debt Arrangement Scheme (Interest, Fees, Penalties and other Changes)(Scotland) Regulations 2011 (the 2011 Regulations), which both come into force from 1 July 2011, are the relevant  legislation that support the provisions in the 2002 Act. 

All previous DAS Regulations are revoked on 1 July 2011 and any approved programmes under these Regulations will be administered under the 2011 Regulations.

More information on DAS and all related legislation and publications are available on the DAS website at: www.dasscotland.gov.uk

PLEASE NOTE - This guidance does not itself have the force of law.  Interpretation of the law is a matter for the courts, rather than the Scottish Government. 

Foreword  
Most people want to pay the debts that they owe, but some can only do so if they are given more time.

The Scottish Government introduced DAS in 2004, to improve the options for people in debt.  Unlike voluntary repayment plans, DAS is a statutory scheme and has the force of law, therefore debtors and creditors must comply with the rules set out in legislation.
Debtors do not have to apply to the Scottish courts in order to use DAS.  Debtors who meet the eligibility criteria must have surplus income, and must want to pay their debts.  Debtors can apply for a debt payment programme (DPP) to help them pay their creditors what they owe, and they will be protected from enforcement action by those creditor provided that the DPP remains in force.  The DPP makes a pro-rata offer of payment to creditors.  Creditors will receive more than 90% of the debt they are due when the DPP is completed.

There are 5 main parties involved in DAS: the debtor, the creditor, the money adviser or continuing money adviser, the payments distributor, and the DAS Administrator (the Accountant in Bankruptcy).  The DAS Administrator approves, rejects, varies or revokes the DPPs, administers DPPs, supervises DAS, and can approve money advisers and payments distributors.
In this guidance, the Scottish Government states its views on what DAS is, and how the laws set out in the 2002 Act and 2011 Regulations should be applied.  It is intended to be a helpful guide that money advisers can use to provide advice to their clients on DAS and to assist the money adviser to submit an application for approval, variation or revocation of a DPP under DAS.
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All references to Regulations in this guidance document refer to the Debt Arrangement Scheme (Scotland) Regulations 2011 unless otherwise specified.
	1. Introduction

1.1 The Debt Arrangement Scheme (DAS) is a government-run debt management tool which allows debtors to repay their debts through a debt payment programme (DPP).  The DPP allows debtors to pay their debts over an extended period of time and offers protection from enforcement action by creditors in respect of debts which are being paid as part of the DPP.  

1.2 DAS is different from bankruptcy and protected trust deeds which are debt relief measures.  On average, only a small proportion of the debt is repaid to unsecured creditors from bankruptcy or protected trust deeds.  Debtors in a DPP will have paid their creditors at least 90% of what they owe when the DPP is completed.

1.3 DAS only applies to debtors who are habitually resident in Scotland.  Creditors can be based in Scotland, elsewhere in the UK or abroad, but they must still comply with the DAS legislation if the debtor’s DPP is approved.  For example, the creditor must not try to persuade the debtor to withdraw from the DPP, or to make additional payments in respect of a debt included in the programme.
1.4 Debtors must get advice from a DAS approved money adviser, which can be provided free, prior to applying for a DPP.  The DPP can last for any reasonable length of time, can include one or more debts, and can be in the single name of a debtor or, in certain circumstances, in joint names.
1.5 Up to 10% of the payments made by debtors are used to cover the costs associated with their DPP.   These costs include:

· a fee of 2% for the consideration of an application for approval of a DPP, to be paid to the DAS Administrator (Regulation 5).

· an administration fee up to 8% of the total debt, to be paid to the payments distributor selected to receive and distribute the debtor’s payments to the creditors (Regulation 17).
These fees will only be charged when the debtor has paid the monies to the payments distributor and are deducted prior to any monies being paid to the creditors.

1.6 When the DPP is approved, all interest, fees, penalties and other charges on debts included in the programme are ‘frozen’, and will be written off when the DPP is completed.
2. The Main Parties involved in DAS
2.1 Money Adviser
2.1.1 The DAS Administrator will administer the applications for debt payment programs (DPPs) from money advisers in the free sector, for example, those in Citizens Advice Bureaux and local authorities.  The DAS approved money adviser will give advice to the debtor and, if appropriate, prepare and submit on behalf of the debtor an application (Form 1) for approval of a DPP (Regulation 20(2)).  After the money adviser submits the application, the DAS Administrator will take on the responsibility for carrying out the administration of the DPP.  If the debtor requires further money advice during the period of the approved DPP, the DAS Administrator will recommend that the debtor contacts a money adviser.

2.1.2 The functions and duties of a money adviser are:
· to consider and discuss with the debtor the options for dealing with their debts and the best course of action  

· to assist the debtor to maximise income
· to liaise with creditors on behalf of a debtor
· to advise the debtor about responsible budgeting
· to submit, if required, an intimation to the DAS Administrator of the debtor’s intention to apply for a DPP
· to assist the debtor with and advise on an application for approval, variation or revocation of a DPP

· to prepare and submit an application for approval of a DPP to the DAS Administrator for consideration
· to prepare and submit an application to vary or revoke a DPP on behalf of a debtor, if required, and
· to provide lay representation in court, if suitably trained and if they accept instruction from the debtor.

2.2 Continuing Money Adviser

2.2.1 A continuing money adviser will normally be from the fee charging sector, and will administer the application for a DPP for their client (the debtor).  They will normally charge a fee to the debtor for the administration of their DPP.
2.2.2 A continuing money adviser has the same duties as a money adviser (see 2.1.2).  They will also have responsibility for:

· dealing with the debtor
· the administration of the DPP
· the annual reviews required throughout the period of the DPP
· providing information to the DAS Administrator, and
· sending notices to the debtor, creditor and payments distributor about the DPP, as required.
2.3 The debtor

2.3.1 The debtor is someone who owes or is due to pay money to an individual or a company.  For the purposes of DAS, there is no maximum or minimum amount of debt the debtor must owe to allow access the scheme.  The debtor must have disposable income to pay these debts over a reasonable period.  The debtor must have one or more creditors (Regulation 21(1)).

2.4 The creditor

2.4.1 The creditor is an individual or a company owed money by a debtor.  The creditor is due payment of the debt, by the debtor, under the terms and conditions agreed when the credit was provided.  A collection agency working on behalf of a creditor is not the ‘owner’ of the debt.  (In some cases, creditors sell these debts to collection agencies.  This makes the collection agency the owner of the debt and a party to the DPP.)
2.5 The DAS Administrator

2.5.1 The DAS Administrator is the Accountant in Bankruptcy, appointed by Scottish Ministers to administer and supervise the functions under DAS. 
2.5.2 The DAS Administrator:
· approves, suspends or revokes the approval of money advisers

· approves applications for a DPP

· approves applications to vary a DPP

· approves applications to revoke a DPP
· sends notices to the various parties in a DPP of the decision to approve or reject an application for approval, variation or revocation of a DPP

· maintains the DAS register

· approves (Reg 14) and revokes payments distributors (Reg 15), and
· sends notice of recall of any arrestment of the debtor’s property or income, where the debtor’s DPP is approved.
2.5.3 The DAS Administrator can be contacted at:

DAS Administrator


Accountant in Bankruptcy
         phone: 0300 200 2770

1 Pennyburn Road                       fax:   0300 200 2920

Kilwinning
                          email: das@aib.gsi.gov.uk

       email: 
das@aib.gov.uk

Ayrshire

Scotland

           KA13 6SA
2.6 Payments distributors

2.6.1 Approved payments distributors collect money from debtors and distribute it pro-rata to creditors.  
2.7 The Debt Arrangement Scheme Hub (DASH) – IT system

2.7.1 The DAS Administrator is responsible for administering the Debt Arrangement Scheme using the DASH computer system.  DASH is a secure, web-based case management system which can be accessed by all parties involved in a DPP, i.e. DAS Administrator, money advisers, debtors, creditors and payments distributors.  In order to comply with Data Protection legislation, not all the information held on DASH will be visible to all parties.  Users will only be able to see information relating to the DPP they have an interest in.

2.7.2 DASH will reduce the administrative burden for all parties who are registered on it.  You will be able to download information from DASH on to Excel spreadsheets and attach scanned documents to share with creditors or the DAS Administrator.
2.7.3 You will have a secure login and password to access DASH, through which you can prepare, submit applications for approval, variation or revocation of a DPP.  If you are a large organisation you can have a number of sub-user accounts allowing access to the system for a number of your employees at the same time.  When you are logged on to DASH, you can see the DASH board showing your various workflow lists.

2.7.4 You will be able to receive and send information to the DAS Administrator through DASH.  Where you are a continuing money adviser you can also administer the DPP and issue notices via DASH.  You can also provide the debtor with access to DASH, where they can see the current status of their DPP.
2.7.5 Creditors will be able to access DASH to confirm details of debts, consent or reject approval of a DPP, and receive and respond to DPP notices or requests for information made through DASH. 

2.7.6 Payments distributers will access and update the system, to allow them to track payments and report any payments that have not been received.

3. Fees applied to a DPP

3.1 The DAS legislation provides that the payments distributor will collect the regular payments made by the debtor when their DPP is approved.   The payments distributors are individuals or organisations who have tendered to, and been approved by, the DAS Administrator to provide the payments distribution process (Regulation 14).

3.2 The collected payments are then distributed to all the creditors on a pro-rata basis, depending on the amount of debt due to each creditor in the DPP.    

3.3 Up to 10% of these payments is used to cover the administrative costs associated with the DPP.  Therefore, creditors will receive at least 90% (depending on the payments distributor’s contract rate) of the debt when the DPP is completed.

3.4 There is a fee of 2% for the consideration of an application for approval of a DPP, which is paid to the DAS Administrator (Regulation 5).  There is also an administration fee of up to 8% of the sum due to a creditor (Regulation 17), to be paid to the payments distributor.  The payments distributor rate will vary depending on the rate included in their contract.

3.5 These fees will only be applied when the debtor has paid their regular payment to the payments distributor and will be deducted prior to any money being paid to the creditors. Creditors will always receive a sum minus the applied fees.

3.6 The debtor does not pay anything additional to cover these fees.  However, where a debtor has a continuing money adviser, they may pay an additional fee direct to the continuing money adviser to cover the continuing service provided.

4. The debt counselling process

4.1 General

This section was provided by the money advice sector to assist any money adviser.  It provides information on what should be considered prior to a debtor applying for a DPP.
4.1.1 Although it is not stipulated in the DAS Regulations, it is advisable that you maintain accurate records, as you may have to provide additional information to the DAS Administrator to assist the debtor’s application.  Therefore, it is recommended that you keep accurate and regularly updated records showing:

· all work undertaken
· all contact with the debtor and creditors
· detailed records of advice, information and options provided to the debtor

· courses of action decided upon
· copies of correspondence, income verification, letters of authority and notes which demonstrate the debtor’s involvement in the process, and

· a signed authority from the debtor to act on their behalf.

4.2 At the initial and subsequent interviews

4.2.1 In your initial interviews with the debtor, you should:

· work to establish a relationship
· establish the ‘ground rules’ by explaining to the debtor what your role is and what you can and cannot do
· tell the debtor what your organisation’s role is and what it can and cannot do, and

· explain in a clear manner what role the debtor has to play in the process and what you expect of the debtor.  This will include:

· full disclosure of debts,
· full disclosure of income,
· full disclosure of expenditure,
· full disclosure of assets,
· informing you of any action currently being taken by creditors to recover the debts,
· compliance with any condition set by the DAS Administrator (standard or discretionary), and

· informing you when any future or contingent debts come into force.

4.2.2 During the initial phase, you must also:

· gather relevant information.  This should include information on the debtor’s personal, health and family circumstances, taking into account any religious or cultural context
· gather financial information and verify income.  It is essential that payslips or bank statements are checked and income fully verified
· ask to see any correspondence relating to benefit or tax credit entitlement, and
· ensure that assets are defined and value noted (including equity in heritable property other than the home).  This information may be needed if a debtor applies for a DPP and a discretionary condition(see appendix 3) is stipulated.  However, it is recognised that money advisers are not qualified valuers.  If there are receipts for any assets, or if information is available about value (for example, Glass’s guide to used car prices), they should be used as a rough guide.  But, it may be that you have to accept the debtor’s estimate of the value of any property.  

4.2.3 Schedule 2 of the 2002 Act gives details of non-essential assets. This is reproduced in Appendix 4.  

4.2.4 You should advise the debtor that there is a risk that the DAS Administrator might impose a condition that these assets be realised.

4.2.5 During this stage it is essential that you:

· provide crisis intervention, if needed
· where possible, maximise the debtor’s income, and

· advise the debtor of ways of minimising expenditure.

4.2.6 You must ensure that:

· a full list of creditors is compiled, including account numbers, addresses, and telephone numbers
· the creditor is correctly identified and that the debtor has not supplied the name of a collection agency by mistake (unless the debts have been sold on by the creditor to the debt collection agencies)
· priority and non priority debts are identified and dealt with accordingly
· the debtor’s liability for the debt is checked (whether it is single or joint and several), and

· the creditor has complied with the Consumer Credit Act 1974.  You should obtain a copy of the credit agreement to check and confirm the terms, and whether the agreement has been properly executed.

4.2.7 You should also discuss the issue of credit with the debtor.  In particular you should draw their attention to:

· the consequences of taking out further credit
· the possibility of surrendering credit cards, and

· the possibility of asking their bank to withdraw their overdraft facility.

4.2.8 You should also confirm details of relevant debts with the creditors through DASH (enclosing a scanned copy of the debtor’s signed mandate). This should ask for verification of: 

· the principal debt
· the interest rate
· the term
· contractual payments
· the number of payments outstanding
· the balance outstanding
· the amount of arrear,
· any charges that may be incurred (for example, default charges), and 

· details of any existing payment protection.
This letter might also contain a request that the interest is waived and not re-applied or, at the very least, frozen.  If the debtor is suitable for a DPP,  interest, fees and charges are frozen on the debt included in the DPP and will be written off when the DPP is completed.
4.2.9 If contacting the creditor by letter, it is of paramount importance that you include an original mandate with the debtor’s signature, giving authority for you to act on their behalf.  If using DASH, you need to attach a scanned copy of the signed mandate to enable creditors to provide you with the necessary information.
4.2.10 You must:
· discuss expenditure with the debtor and calculate their expenditure, preferably on a monthly basis or on a weekly or fortnightly basis where the debtor budgets or receives income on weekly or fortnightly.  At this point the figures may only be approximate.
· ask the debtor for copies of utility bills, etc to ensure that the debtor is giving correct information.  Please note that the supply of energy is a reserved matter and it is open to the energy companies to recover arrears by means of installation of a pre-payment meter.  In general, however, energy companies will not do so where a DPP is agreed.  Where a pre-payment meter is already installed, individual circumstances will dictate whether incurring the costs of recalibration or replacement is sensible.
· use, as a base line, the trigger figures for expenditure as detailed in the nationally agreed, BBA and MAT partner agencies income and expenditure form (Common Financial Statement).  However, care must be taken to ensure that individual circumstances are taken into account and where necessary include a letter of support.
· involve the debtor, who should participate in the completion of the income and expenditure form, and

· allow sufficient time to scrutinise the information provided by the debtor, to ensure detailed consideration and a realistic view of their expenditure.

4.3 After the first interviews

4.3.1 You must:
· collate and check information received from the creditors, and

· where it is apparent that the creditor has not complied with the Consumer Credit Act 1974, take appropriate advice and action as requried (for example, contacting Trading Standards Departments to investigate a possible breach of the Consumer Credit Act).

4.3.2 You must also:
· compile a list of creditors showing the debt outstanding to each individual creditor and the total outstanding debt to all creditors
· obtain details of length of an agreement and payments if the debtor has contractual agreements with creditors (for example, HP)
· prepare a realistic detailed income and expenditure form taking into account the debtor’s personal, health and, where appropriate, family circumstances
· calculate the level of surplus income (if any) available for distribution to creditors, and

· determine all the options available to the debtor in order to assist them to decide on an appropriate course of action.  These options might include:
· advice about budgeting
· supporting the debtor in making informal arrangements with creditors
· assisting the debtor to seek agreement with creditors on composition of their debt or to waive or freeze interest charges
· assisting the debtor to apply for bankruptcy
· advising the debtor to seek further advice from an insolvency practitioner about granting a trust deed which could become a protected trust deed

· entering into a voluntary debt management plan, or 

· applying for a DPP under DAS.

4.3.3 In advising the debtor of all of the viable options available to them, you must:

· ensure that you give them enough information in a clear, easily understood form so that the debtor can make an informed decision about the appropriate course of action
· ensure that the debtor fully understands the consequences of each option, and

· provide honest, clear and unbiased advice, information and support at this stage to the debtor and the options.

5. How to become an approved  money adviser

5.1 Who can be approved?

5.1.1 If you were approved by the DAS Administrator as a DAS approved money adviser before 1 July 2011, you will continue to be approved unless the DAS Administrator revokes or suspends that status (Regulation 11).

5.1.2 You can be a DAS approved money adviser if you are one of the following:
· qualified to act as an insolvency practitioner in accordance with the Insolvency Act 1986
· an individual who works for such an insolvency practitioner and has been given authority by the practitioner to act on the practitioner’s behalf as a money adviser for the purposes of DAS
· a money adviser working for an organisation which has been awarded accreditation at Type 2 level or above in accordance with the Scottish National Standards for Information and Advice Provision
· a money adviser working for a citizens advice bureau which is a full member of the Scottish Association of Citizens Advice Bureaux – Citizens Advice Scotland

· a money adviser working for a local authority, and
· not in any category of people who cannot be approved.

5.1.3 If you want to become a DAS approved money adviser but don’t meet any of the aforementioned criteria you may apply to the DAS Administrator (Regulation 9).  You must:
· apply in writing, either electronically incorporating an image of your relevant organisation or on headed note paper, stating your name and business address
· include a statement of your suitability to act as a money adviser for the purposes of DAS
· provide evidence of any relevant training you’ve undertaken, and 

· enclose a valid criminal record certificate under Part 5 of the Police Act 1997 (a disclosure Scotland certificate) dated less than 12 months before the date of your application.
The DAS Administrator may approve your application if satisfied that you are a fit and proper person to be a DAS approved money adviser.  
5.1.4 If you intend to charge the debtor for any service in connection with setting up and administering a DPP you should state this in your application to the DAS Administrator.  
5.1.5 Information provided by you will be shared with an independent party who will assist the DAS Administrator in determining whether or not to approve the application.
5.1.6 The DAS Administrator will aim to respond to your application within 10 days of receipt. 
5.2 Who cannot be approved?                          
5.2.1 You may not become an approved money adviser if you are:

· a sheriff officer or messenger-at-arms, or an employee of such a person
· a person or body providing financial services, or financial advice other than money advice, in the course of a business or otherwise for profit, or an employee of such a person, unless the person is:

· a solicitor
· a chartered or certified accountant, or

· a credit union,
· a person providing debt collection services, or an employee of such a person
· a person convicted of an offence involving theft, fraud or other dishonesty
· a person subject to a bankruptcy restrictions order (including an interim order) or bound by a bankruptcy restrictions undertaking, under legislation in Scotland, or England and Wales, or Northern Ireland
· a person in respect of whom a court has made a disqualification order, or who has had a disqualification undertaking accepted under the Company Directors Disqualification Act 1986, or
· a person whose approval to be a DAS approved money adviser is revoked or suspended.

5.2.2 A DAS approved money adviser must not give advice to a debtor with whom they have an association, for example, a husband, wife, brother, sister, uncle etc.
5.3 Record of approved money advisers
5.3.1 As all DAS approved money advisers will be required to register on DASH in order to submit applications, there will be a record created of all approved money advisers.  

5.3.2 Details of approved money advisers can be accessed from the money adviser map found on the DAS website at: www.dasscotland.gov.uk
5.4 Period of approval 

5.4.1 There is no set period of approval in DAS.  You must meet the criteria to become an approved money adviser, or have been approved by the DAS Administrator.  Unless your circumstances change and you no longer meet the criteria, or your approval is revoked or suspended for any reason, the approval will continue for an indefinite period. 
6. The functions and responsibilities of a money adviser

6.1 General

6.1.1 A debtor can only apply for a DPP if they have obtained advice from a DAS approved money adviser (Regulation 7(1))in relation to:

· their financial circumstances
· the effect of the proposed programme, and
· the preparation of the application.

6.1.2 You can apply for a DPP on behalf of the debtor using Form 1.  You can complete the application on the DAS IT system, DASH.  Neither you nor the debtor needs to sign the application form.  However, you must tick the declaration box on the form that the debtor has been given advice and has consented to proceed with the application without signing it.

6.1.3 If the debtor prefers to sign the form, you can print the completed application form from DASH, ask the debtor to sign, and post it to the DAS Administrator.  You should ensure that the debtor understands that if they have not previously intimated that they intend to apply for a DPP to the DAS Administrator (see section 7), they will only have protection from any creditor enforcement when their application is received by the DAS Administrator, either electronically via DASH or by post and once it has been recorded on the DAS register.
6.1.4 If you are a continuing money adviser you must be able to show that you:
· have informed the debtor that they could receive money advice free of charge, giving the name/names of all money adviser providing a free service with a 10 kilometre radius of the debtor’s usual place of residence, or

· have informed the debtor of the location of an adviser or organisation providing free money advice, nearest to the debtor’s place of residence, where there is no adviser within a 10 kilometre radius
and

· have an agreement in writing that the debtor is willing to pay the continuing money adviser’s fee

· have discussed the debtor’s financial circumstances

· have discussed the effect of the proposed programme or the proposed variation, and

· have prepared an application on behalf of the debtor which they agree with.

7. Moratorium on diligence
7.1 General

7.1.1 The Bankruptcy and Diligence etc. (Scotland) Act 2007 amended the 2002 Act to provide a debtor who intends to apply for, or has applied for, a DPP, protection from any creditor taking enforcement action (diligence) to recover a debt owed (Regulation 30(1)). 

7.1.2 If a debtor’s creditors are writing to say that they intend to take court action to recover the debt, the debtor may write to the DAS Administrator to intimate their intention to apply for a DPP.  The DAS Administrator will enter this intimation on the DAS Register.  Once the intimation is recorded on the DAS Register, the debtor is protected for a period of six weeks against any creditor action.  During this period all creditors are unable to enforce payment of any debt.
7.1.3 An intimation can normally only be made, by a debtor or an approved money adviser on behalf of the debtor, once in any 12 month period.  If the debtor has intimated their intention to apply for a DPP, their details will be on the DAS register.  
7.1.4 Should you or your client be aware of any pending court action or if any court action is raised against them in this 6 week period you or your client must inform the court and the creditor raising the action of this intimation.  Once the creditor knows of the intimation they should stop the action.  However, it may be necessary for you to appear in court to defend such action.

7.1.5 Regardless of whether the debtor has intimated their intention to apply to the DAS Administrator, once their application is received they are protected against any creditor action unless they then withdraw their application, or the DPP is rejected by the DAS Administrator.

7.2 Diligence in the period before a DPP is approved

7.2.1 A debtor can be provided with protection from diligence under Regulation 30(1) if they intimate to the DAS Administrator that it is their intention to apply for a DPP (Regulation 20).  The 6 weeks protection period commences immediately following the intimation by the debtor being entered in the DAS register.
7.2.2 The DAS register will show ‘Intimation that the debtor intends to apply’.
7.2.3 In accordance with Regulation 20(3) a debtor may only make one intimation to the DAS Administrator within a 12 month period (except where a joint debt payment programme is revoked because the debtors are no longer a couple as specified in the Regulations).  If the debtor was previously in a joint DPP that was revoked as they were no longer a couple, and the debtor is able to apply for a DPP in their own name, they can intimate their intention to apply even though they had previously had an intimation within the previous 12 months.
7.2.4 During the 6 week period it is not competent for creditors to serve a charge for payment or to commence or execute any diligence to enforce any debt owed by the debtor.

7.2.5 Creditors will also be unable to make, under section 97(2) or section 136(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007, an order granting warrant for sale of attached land or a satisfaction order.

As at 1 July 2011, neither of these provisions of the 2007 Act have been commenced.

7.2.6 Creditors will also be unable to petition for sequestration during this period.

7.2.7 The intimation entry on the DAS register will be removed or amended on the date of the earliest of the following events:

· 6 weeks from the date entered on the register have elapsed and an application has not been received, or

· the date a notice is entered on the DAS Register that an application for a DPP has been received and is yet to be approved. 

7.2.8 If you or the debtor has intimated, and you do not submit an application on behalf of the debtor before the 6 week period has finished, the debtor will lose any protection against creditor enforcement action.  The debtor will therefore be open to enforcement action by their creditors, after the 6 week period has finished, up to the date the DPP application is submitted and recorded on the DAS register or until they are made bankrupt or grant a trust deed that becomes protected.
7.3 Sending an intimation of intention to apply for a DPP to the DAS Administrator

7.3.1 You can make an intimation through DASH or the debtor can apply in writing to the DAS Administrator.

7.3.2 On receipt of the intimation, the DAS Administrator will search the DAS database to check if the debtor had, during the previous 12 months, intimated an intention to apply.  

7.3.3 The DAS Administrator will acknowledge receipt of all intimations and inform the debtor if the intimation has been accepted or rejected.

7.3.4 Where an intimation is accepted, the debtor’s details will be included on the DAS Register.  

7.4 Effect of an application for a debt payment programme 

7.4.1 If an application for a DPP is received by the DAS Administrator, whether or not within the 6 week period of the moratorium, the debtor is protected against any creditor action.  This protection lasts unless they withdraw their application or the DPP is rejected by the DAS Administrator.

7.4.2 The DAS Register will be amended to show ‘a programme that is yet to be approved’.  This status will apply to DPP proposals awaiting feedback from creditors on whether they will consent to the proposal or where a decision by the DAS Administrator is required.

7.4.3 Regardless of whether the debtor has intimated their intention to apply to the DAS Administrator, once their application is received and it is recorded on the DAS register, they are protected against any creditor action unless they withdraw their application or the DPP is rejected by the DAS Administrator.
7.5 Effect of withdrawal of an application for a DPP
7.5.1 Under Regulation 20(4) in the period between an application for a DPP being received and the DPP being approved or rejected, the debtor may inform the DAS Administrator that they wish to withdraw their application.

7.5.2 The debtor or money adviser on behalf of the debtor must inform the DAS Administrator in writing if the debtor wishes to withdraw their application for approval. This can be done through DASH.
7.5.3 Protection from diligence will cease from the date the DAS Administrator enters the withdrawal of the application on the DAS register.

7.5.4 The DAS register will be amended to show ‘application withdrawn’.
7.6 Effect of rejection of an application for a DPP
7.6.1 Protection from diligence will cease from the date the DAS Administrator enters the notice of rejection of the DPP on the DAS register.  When this happens, creditors will be able to consider whether further enforcement action to recover debts is appropriate.  The terms and conditions under which the debt was originally provided continue to apply.
7.6.2 The DAS register will be amended to show ‘application rejected’.
7.7 Effect of approval of an application for a DPP.

7.7.1 Any application for a DPP in which all creditors consent, or where they have been deemed to have consented, will automatically be approved by the DAS Administrator.

7.7.2 The DAS Register will be amended to show an ‘approved programme’.

7.7.3 The date of approval will take effect from midnight of the day immediately preceding the day the notice appears in the register (Regulation 26(2)).  All interest, fees, penalties or other charges are frozen from this date, until the DPP is completed or revoked.

7.7.4 Once the DPP is approved, it is not competent for creditors to serve a charge for payment or to commence or execute any diligence to enforce any debt owed by the debtor.

7.7.5 Creditors will also be unable to make, under section 97(2) or section 136(2)  of the Bankruptcy and Diligence etc. (Scotland) Act 2007, an order granting warrant for sale of attached land or a satisfaction order.

As at 1 July 2011, neither of these provisions of the 2007 Act have been commenced.
7.7.6 Creditors will also not be able to petition for the debtor’s sequestration.

7.7.7 Any application for a DPP in which some of the creditors do not consent will remain on the DAS register as a ‘programme that is yet to be approved’ until the DAS Administrator has approved or rejected the DPP. 

7.7.8 The debtor will continue to be provided with protection from diligence unless their application is withdrawn or rejected (Regulation 30(1)(b)).

8. Applying for a debt payment programme

8.1 Debtor eligibility for an application for a DPP

8.1.1 If the debtor chooses to apply for a DPP, you must check that the debtor is eligible.  The debtor must:
· be ‘habitually resident in Scotland’.  This is difficult to define exactly.    The person should have their main residence in Scotland, be registered to vote there, normally have their bank account and pays their bills there.  It excludes anyone temporarily residing in the country, who is working in Scotland but has their ‘home’ elsewhere, or are in Scotland on holiday.  If you are not sure contact the DAS Administrator.
· have ONE or more debts
· not have a conjoined arrestment order.  However, there is an exception to this.  If a debtor has a conjoined arrestment order and a creditor (it does not matter whether this creditor is involved in the conjoined arrestment order or not) has tried lawfully to enforce another debt due, then the debtor can apply for a DPP.
· not be a party to a protected trust deed.  Any debtor who has granted a trust deed which has become protected is precluded from having a DPP, if they have not been discharged from the trust deed.
· not be currently bankrupt – that is the debtor has been made bankrupt and they have not yet received their discharge, in Scotland, England and Wales, or Northern Ireland.
· not be subject to or bound by a bankruptcy restriction order (including an interim order) or bankruptcy undertaking in Scotland, England and Wales, or Northern Ireland.
8.1.2 If the debtor only has ONE debt they are not eligible to apply for a DPP if the debt to be included in the DPP, is being paid under:
· A time to pay direction under the Debtors (Scotland) Act 1987, or

· A time to pay order under the Debtors (Scotland) Act 1987, or

· A time order under the Consumer Credit Act 1974.

8.2 Joint debtor applications
8.2.1 You can submit a DPP in the name of a single debtor.  Alternatively, the debtor may be able to apply in joint names.  Debtors can apply for a joint DPP provided that they have a joint and severally liable debt.  This is where two or more people enter into an obligation such as a guarantee together.  Joint and several liability means that the creditor can recover the whole debt from either debtor.
8.2.2 To be eligible to apply in joint names, the debtors must have the following type of relationship:
· husband or wife
· civil partners of each other
· living together as husband and wife, or 
· living together in a relationship with the characteristics of a relationship between a husband and wife except that they are of the same sex. 
8.2.3 Both debtors must be eligible to apply and must meet the criteria to apply in their own names.  There is not a requirement for married debtors or debtors in a relationship to apply jointly.  Both debtors can still apply in their own names, if they wish. 

8.2.4 There will be times when only one debtor in an relationship has surplus income. For example, where, only one debtor in the relationship is in paid employment, or where both debtors are employed but one debtor’s income is too small to provide a viable basis for a sole DPP.  Provided that the debtors meet the eligibility criteria and the criteria for a joint DPP, they can apply together.
8.2.5 In these circumstances, the incomes, or income, can be regarded as joint.
8.3 Preparation for an application for a DPP

8.3.1 Before you complete and submit an application for a DPP on behalf of the debtor, you must:
· ensure that the debtor fully understands the implications of applying for a DPP

· prepare a full statement of the debtor’s income and expenditure,
· confirm the level of debt with each creditor
· check if the debtor has any assets that could be sold or lump-sum payments that may be made as part of the DPP
· inform the debtor of the standard conditions which apply if the DPP is approved (Regulation 27 (2))
· inform the debtor of any discretionary conditions that may be applied if the DPP is to be approved 

· agree the method by which the debtor will make their regular instalment, for example, standing order or payment from wages, and 

· remind the debtor that, if the DPP is approved, they must pay their first instalment within 1 month of the DPP being approved.
8.3.2 You 
should now be able complete the application on DASH.  Remember to attach a copy of a scanned debtor mandate allowing you to act on the debtor’s behalf.
8.3.3 
The application needs to be completed as fully as possible. It is essential that you provide the following:
· correct creditor details (not a collection agency acting for the creditor, unless the debt has been sold on)
· creditor sort codes, account numbers and reference numbers relating to the debt, and
· the correct level of debt.

8.3.4 You can verify this information with the creditors through DASH, if the creditor is registered on DASH.

8.4 The application

8.4.1 You will submit the DPP application via DASH. 

8.4.2 
If you are a money adviser in the free sector, the application will be received by the DAS Administrator. The DAS Administrator will take over the on-going administration of the DPP.   The DAS Administrator will send a request to consent to a DPP proposal to each of the debtor’s creditors (Regulation 23).
8.4.3 If you are a continuing money adviser, you will send a request to consent to a DPP proposal to each of the debtor’s creditors through DASH.  You will update DASH with their responses, prior to submitting the DPP to the DAS Administrator for a determination.

8.4.4 All applications for approval of DPPs must be made via DASH (using Form 1 “Application for approval of a debt payment programme”).  However if the debtor prefers to physically sign the application form, you will have to print a copy of the form from DASH, get the form signed and send it to the DAS Administrator to record on the DAS register. 
8.4.5 If a paper form is submitted you should retain a copy and send the original to the DAS Administrator.  You and the debtor must both sign and date the original.  

8.4.6 
The DAS Administrator will return forms which contain errors to allow the money adviser to make the necessary amendments.

8.4.7 
On receipt of an application for a DPP, the DAS Administrator will record it in the DAS register as a ‘programme that is yet to be approved’.  

8.4.8 If the debtor has previously made an intimation, the DAS Administrator will update the DAS register.  The debtor will still be protected from diligence.  

8.5 The request to consent to the DPP proposal to creditors
8.5.1 
The DAS Administrator or continuing money adviser will, via DASH (if the creditor is registered), or by first class recorded delivery post (Regulation 23(3)), issue a request to consent to the DPP proposal to each creditor.
8.5.2 The request to consent is designed to give creditors all the information they need to make a decision to accept or reject the DPP proposal.  It extracts information from the application form to give as much information as possible so that creditors can correctly identify the debt and understand the payment proposal being offered.  It should clearly state on the form:

· the debtor’s details (name, address, postcode and date of birth)
· the total amount the debtor owes the creditor
· the % of the total debt owed that will be repaid by the debtor after the fees have been deducted (net amount of debt)
· sort codes, account numbers and reference numbers (if known)
· the amount the creditor will receive in each instalment
· the frequency of the proposed payments to the creditor
· the proposed length of the DPP, and

· any lump sum payments or realisation of assets.

8.5.3 Creditors are required to respond to this request within 21 days from the date of the request (Regulation 23(5)).  If the creditors do not respond to the proposal within 21 days they will be deemed to have consented to the terms of the DPP.  

8.5.4 Responses can be made either in writing, or via DASH to the DAS Administrator, or the continuing money adviser.  The 21 days starts from the date of posting or electronic transmission to the creditors.  The date will be registered in the DAS register.
8.5.5 There are 3 possible responses from each creditor:
· consent.  The creditor responds within the 21 days and agrees to the proposal.
· deemed consent.  The creditor does not respond to the application within the 21 days.  In this case, the creditor is deemed to have agreed to the proposal, unless the DPP is only for a single debt, where it will be treated as if the creditor has not consented.
· non consent.  The creditor responds within the 21 days and does not agree to the proposal.
8.5.6 At the end of the 21 days, if all the creditors consent (or are deemed to have consented) to the DPP, the DAS Administrator will approve the DPP regardless of the amount of the debt or the length of the proposed programme (Regulation 24).  The DAS register will be updated to show ‘an approved programme’.
8.5.7 Where the continuing money adviser is administering the DPP, they will inform the DAS Administrator that the creditors have consented (or are deemed to have consented) to the DPP and the DAS Administrator will approve the DPP and update the DAS register accordingly.

8.5.8 Where either the DAS Administrator or the continuing money adviser is administering the DPP, and a creditor has not consented (or where the DPP is for a single debt and the creditor has not responded within the 21 day period), the DAS Administrator must approve a DPP proposal that is fair and reasonable (Regulation 25).  The DAS Administrator will consider all the creditors’ responses and whether it is appropriate to approve the DPP.

8.5.9 
In deciding whether a programme is fair and reasonable, the DAS Administrator will take into account a number of criteria which are set out in appendix 1.
  The DAS Administrator can dispense with the consent of creditors.  This means that the DAS Administrator can decide to override the response of a non-consenting creditors. 

8.6 Rejection of a DPP proposal

8.6.1 If the DAS Administrator does not approve an application for a DPP, you and the debtor will be notified through DASH, with reasons why the DPP was not approved (Regulation 29 (2)).  The debtor will also receive a letter from the DAS Administrator or the continuing money adviser.
8.6.2 The DAS register will be amended to show ‘application rejected’.
8.6.3 The DAS Administrator or the continuing money adviser will notify creditors if the application is rejected.

8.6.4 Protection from diligence will cease from the date the DAS Administrator enters the notice of rejection of the DPP on the DAS register.  At this time creditors will be able to consider whether further enforcement action to recover debts is appropriate.  The terms and conditions under which the debt was originally provided continue to apply. 

8.6.5 The debtor will be able to appeal to the sheriff on a point of law.

8.6.6 The debtor may make a subsequent application to the DAS Administrator for approval of a DPP, however, they will be unable to submit a further intimation to apply for a DPP if that intimation is within 12 months of a previous intimation.  
8.7 Approval of a DPP

8.7.1 
When the DAS Administrator makes a decision to approve a DPP the DAS register will be updated to show an ‘approved programme’.  A DPP will be approved from midnight on the day immediately preceding the date on which the notice was entered on the DAS Register.  (A DPP approved on 1 February 2011 will be approved from midnight on 31 January 2011).
8.7.2 Both you and the debtor will be notified through DASH that the DPP has been approved.

8.7.3 When a DPP is approved the debtor will be subject to standard conditions (Regulation 27).  These are listed in Appendix 2.  Included in these standard conditions is a requirement that the debtor must continue to pay any continuing liabilities they have.
8.7.4 
A continuing liability is a regular payment made by the debtor as part of their necessary outgoings (for example rent, mortgage, or telephone bill).  This is to assist debtors in managing their income and expenditure responsibly.  It does not include any arrears.  Arrears should be included as a debt in the DPP, to allow the debtor to pay their scheduled payments as a continuing liability as they fall due.  Continuing liabilities cannot be included in the debtor’s DPP and cannot be paid through the payments distributor.

8.7.5 The debtor has to make their first payment under a programme within 30 days of the approval of the DPP (Regulation 27(2)(a)).
8.7.6 The DAS Administrator may approve a DPP subject to other conditions, depending on the debtor’s particular circumstances (Regulation 24(2) and 25(4)).  These are called discretionary conditions and are listed in Appendix 3.  When the programme is approved you will be notified through DASH and the debtor must be made aware of any discretionary conditions they must comply with. 

8.7.7 On approval of the DPP, the DAS Administrator or continuing money adviser will notify all the creditors involved in the DPP (Regulation 29) and the payments distributor. 

8.8 The effect of approval of a DPP on the debtor

8.8.1 The debtor with an approved DPP will be subject to the standard conditions and any discretionary condition(s) imposed by  the DAS Administrator.

8.8.2  The approval will take effect from midnight of the day immediately preceding the day the notice appears in the register ( Regulation 26(2)).  All interest, fees, penalties or other charges are frozen from this date, until the DPP is completed or revoked.

8.8.3 When a DPP is approved, any existing arrestment against earnings or property will be recalled  (Regulation 33).  The DAS Administrator will send a notice of recall to each employer or party with possession of funds or property arrested.  Earnings or property in the hands of a third party (arrestee) shall be released for the debtor’s use.  Where property is attached and the debtor has already been notified of the date of auction (prior to the date of intimation or the date of application), the removal and sale of the debtor’s property may still proceed.

8.8.4 If you are a continuing money adviser administering a DPP, you must notify the DAS Administrator of details of any arrestment in order for the DAS Administrator to order a recall of the order.
8.8.5 If the debtor has a conjoined arrestment order, time to pay direction, time to pay order or time order, the DAS Administrator or a continuing money adviser will notify the clerk of court.  This will, in effect, recall the order.  Therefore, if a creditor is receiving any monies as a result of a direction or order, these payments will stop as the debt should thereafter be being paid through the DPP.  If a debt has been omitted from the DPP, then it may be possible to include it through a variation to the DPP.

8.8.6 Debtors must not receive further credit whilst they have a DPP (Regulation 33(1)(b)).  The only exceptions are:
· credit approved by a variation of a DPP (see paragraph on Variation below)
· further credit given as part of a cyclical loan agreement which was already in operation when the DPP was approved.  In this case, the payment to the DPP made by the debtor must not vary because this credit has been given.
· trade credit incurred by the debtor in the ordinary course of business.  If the debtor applies for this credit, they must give the creditor written notification of their DPP.

· credit for emergency repairs as specified in the Regulations at Regulation 33(6).  If the debtor applies for this credit, they must give the creditor written notification of their DPP, and

· credit for reasonable funeral expenses for an immediate family member.  If the debtor applies for this credit, they must give the creditor written notification of their DPP.

8.8.7 If a creditor does give credit to a debtor with a DPP for reasons other than those allowed by Regulation 33, the creditor will not be able to take action to recover this debt, neither can they serve a charge for payment or commence any diligence to enforce payment or petition for the sequestration of the debtor’s estate, until after the DPP is completed or revoked. 

8.8.8 Debtors in a DPP are not permitted, under the standard conditions, to apply for or obtain credit other that for specific reasons (Regulation 27(2)).  Therefore, if a debtor obtains credit without informing the creditor that they are currently in a DPP, this may be grounds for the DPP to be revoked.
8.8.9 Creditors must not try to persuade a debtor to withdraw from a DPP or to make additional payments in respect of a debt included in the programme (Regulation 33(1)(c)).  If the debtor receives reminder letters or demands for payment, which may have been electronically generated by the creditor’s administration system, you should inform the DAS Administrator immediately.  If you are a continuing money adviser, you should contact the creditor and advise them to STOP issuing letters immediately.
8.9 The effect of approval of a DPP on creditors
8.9.1 Following the approval of the DPP the DAS Administrator or continuing money adviser will notify all the creditors.
8.9.2 The approval will take effect from midnight of the day immediately preceding the day the notice appears in the register (Regulation 26(2)).  All interest, fees, penalties or other charges are frozen from this date, until the DPP is completed or revoked.  This is provided by Regulation 4 of the Debt Arrangement Scheme (Interest, Fees, Penalties and other charges) (Scotland) Regulations 2011.

8.9.3 Once the DPP is approved, it is not competent for creditors to serve a charge for payment or to commence or execute any diligence to enforce any debt owed by the debtor.

8.9.4 Creditors will also be unable to make, under section 97(2) or section 136(2)  of the Bankruptcy and Diligence etc. (Scotland) Act 2007, an order granting warrant for sale of attached land or a satisfaction order.

As at 1 July 2011, neither of these provisions of the 2007 Act have been commenced.

8.9.5 Creditors will not be able to petition for the debtor’s sequestration.

8.9.6 Creditors must, on request by a continuing money adviser to the debtor, or the DAS  Administrator, provide a statement of all the debtor’s liabilities (Regulation 33(1)(d)).  Creditors must also notify any continuing money adviser or the DAS Administrator of any liability where they have security against a co-obligant of the debtor (Regulation 33(1)(d)).

8.9.7 Where a DPP is approved and the debtor has previously granted a trust deed which was not protected, the trust deed in effect ceases to exist.  Therefore, it is unlikely that the creditor will receive a dividend from that trust deed agreement.

8.10 Administration process following approval of the DPP

8.10.1 Following the approval of the DPP, the DAS Administrator or continuing money adviser will notify the payments distributor who will arrange the start of the payments from the debtor.  The payments distributor will automatically, via DASH, be sent full details of the payment programme.
8.10.2 Only payments distributors approved by the DAS Administrator can be used to distribute payments in a DPP.  The DAS Administrator has approved a panel of approved payments distributers for DAS.  

8.10.3 The DAS Administrator will allocate an approved DPP to a payments distributor.  Where an approved payments distributor has a continuing money adviser working for another part of the same firm or organisation, an approved DPP that is being administered by that continuing money adviser can be distributed by that payments distributor.

8.10.4 
Information about payments distributors and their services is available on the DAS website at www.dasscotland.gov.uk
8.10.5  If the creditors are not registered on DASH, the payments distributor will contact them in order to get their bank account details to make the necessary payments.

8.10.6 The payments distributor will contact the debtor to arrange payment by the debtor’s chosen method (Regulation 31).  This can be by means of:
· A payment mandate to an employer, or

· A direct debit, or

· A standing order, or

· A smart card, swipe card, smart key or other payment card, or

· Electronic banking, or

· Any other method agreed by the DAS Administrator.

8.10.7 The debtor has to make their first payment under a programme within 30 days of the approval of the DPP (Regulation 27(2)(a)).
9. Administering a DPP

9.1 General
9.1.1 During the period of an approved DPP the debtor will make regular instalments to a payments distributor, who will make payments to the creditors.  The payments distributor will first deduct the fee for consideration of the application form (which will be paid to the DAS Administrator) and their fee for distributing the payments.  

9.1.2 If the debtor meets the agreed payments, the payments distributor should not need to contact the continuing money adviser or the DAS Administrator.

9.1.3 If the debtor fails to make an instalment or underpays, the payments distributor will notify the continuing money adviser and the DAS Administrator through DASH with details of the missed payment.  The continuing money adviser and the DAS Administrator must contact the debtor as soon as possible to ascertain why the missed payment has occurred.  Depending on the reasons given for the missed payment, it may be appropriate to consider a variation.  If, for example, it is a one-off missed payment (perhaps at Christmas), it is not appropriate to apply for a variation.  But if the missed payment was caused by a material change in the debtor’s circumstances, a variation might be appropriate.
9.1.4 The DAS Administrator may suggest that the debtor seek advice from you, depending on the information they provide.  The DAS Administrator will notify you through DASH, however it will ultimately be the debtor’s decision whether to seek your advice.
9.1.5 If the debtor makes a payment which is less than the agreed amount in the DPP, the payments distributor will pro-rata this payment to all creditors.  Therefore all creditors will receive part of the agreed amount in the DPP.
9.1.6 If the debtor makes an overpayment, the payments distributor will, on a pro-rata basis, make an overpayment to all the creditors.  

9.1.7 The DAS Administrator and the continuing money adviser must review the case at least every 12 months (Regulation 12(3)(a)).  This review should ask the debtor if they have had any material change of circumstances and are still managing to make the regular payments.  Information from the payments distributor regarding non-payment, underpayment, and regular overpayment could be factors that might indicate a need to vary the DPP.  After the debtor returns the review to the DAS Administrator, the DAS Administrator may notify the debtor that they may wish to seek advice from you.
9.1.8 Any significant changes to the debtor’s circumstances or deviations from the agreed payment plan should lead to consideration of whether a DPP needs to be varied. 

10. Variation of a debt payment programme

10.1 Application for a variation 
10.1.1 An average DPP can last for over eight years. Therefore, within the period of the DPP there may be times when the debtor’s personal circumstances change, which may mean that the DPP needs to be varied.  The DAS legislation allows the debtor, you or a creditor to apply to the DAS Administrator to vary the DPP. 

Remember the debtor should continue to make their agreed payments even when an application for variation has been submitted, as any missed payments may result in the DPP being revoked.

10.1.2 Variation can result in a number of changes:
· the amount the debtor pays in each instalment may increase or decrease, or 

· the frequency of the payments may change, or

· the length of the DPP may increase or decrease, or

· a new condition(s) may be attached to the DPP.

10.1.3 The DAS Administrator will decide whether the DPP can be varied.  You can apply for a variation to a DPP to the DAS Administrator on form 4 (application for a variation of a debt payment programme).  This application can be made through DASH.
10.1.4 On receipt of an application for a variation of a DPP, the DAS Administrator will record it in the DAS register as an ‘application for a variation of an approved programme’.
10.1.5 If a creditor is applying for a variation, they must first have attempted to agree the variation with the debtor (Regulation 36(2)).  The DAS Administrator will not consider their application unless they have made a reasonable attempt to do so.  A continuing money adviser should try, on behalf of the debtor, to agree a variation with the creditors first as the DAS Administrator will take their views into account.  The DAS Administrator will automatically approve a variation where there is agreement between the debtor and all the creditors.
10.1.6 The DAS Administrator must agree to a variation (Regulation 38(1)) in the following circumstances:
· where a debtor agrees with all the creditors that the programme should be varied, or

· where a debtor and a creditor agree that the debtor no longer needs to pay the creditor what is owed, or 

· where the DPP was approved prior to 1 July 2007 and the debtor wishes to apply for the freezing of interest, fees and penalties on their debts.

10.1.7 The DAS Administrator may approve a variation subject to the fair and reasonable criteria (Regulation 38(2)) in the following circumstances:
· where there has been a material change of circumstances which may include an increase or decrease in the debtor’s income, or  

· when a debt due at the approval of the programme was omitted from the DPP or wrongly assessed for the DPP because it was overlooked, or someone made an error or for some other reasonable cause, or

· where a future debt, which was not quantifiable when the DPP was approved, becomes due for payment.  For example, if the debtor has a debt which they do not have to start paying for some months, or

· where a contingent debt, which was not quantifiable when the DPP was approved, becomes due for payment.  For example, if the debtor has been a guarantor for someone else’s debt and the creditor has called up the guarantee, or 

· if the debtor has an emergency and needs credit to meet an essential requirement.  There are a lot of possibilities here, for example:

· the debtor’s house needs repairs to make it sound (dry rot, leaky roof, broken window, etc),
· a car needed for business or to get to work needs repairs,
· the washing machine breaks down,
· there is a medical emergency that needs some payment, 

· the debtor needs the services of a plumber or electrician, or

· the debtor needs help to pay for the funeral of an immediate family member, or

· where a debtor wishes to defer payments for a period of 6 months, as there has been a reduction in their disposable income of 50% or more.  This is a ‘payment holiday’ and can only apply under certain circumstances. The period of the DPP is extended for an equal period (see 10.2).

10.1.8 No one can apply for a variation for any other reason.

10.2 Payment holiday variation

10.2.1 Debtors can sometimes find that their DPP has become unmanageable due to a short term 'income shock' where an individual, or someone in their household, experiences a reduction in their disposable income. In these circumstances, a debtor can apply for a six month ‘payment holiday’ only if their disposable income has reduced by 50 per cent or more (Regulation 37(3)) as a result of the following circumstances:

· a period of unemployment or change in employment 

· a period of leave from employment for maternity, paternity, adoption or to care for a dependant 

· a period of illness of the debtor 

· divorce, dissolution of a civil partnership or separation for the debtor
· death of a person with whom the debtor shared care (financial responsibilities or otherwise) (Regulation 37(3)).

10.2.2 
The payment holiday variation interrupts the period of the DPP, therefore the DPP will be extend by 6 months at the end.  If a payment holiday variation is approved the debtor’s payments will stop for 6 months.  Creditors should not contact the debtor or issue demand letters to the debtor during this period.

10.2.3 After the payment holiday variation has finished, the debtor should recommence payments as agreed in their DPP.  During this time the debtor may seek money advice to reconsider their debt management options with you.
10.2.4 There is no limit to the number of times a debtor can apply for a payment holiday variation during the period of their DPP, provided they meet the necessary criteria.  Before approving the variation, the DAS Administrator will consider whether the debtor has had a previous payment holiday variation.

10.3 Notification of a variation
10.3.1 The DAS Administrator will send you a variation notice if the debtor or a creditor has applied to the DAS Administrator to vary the DPP.  You can provide the DAS Administrator with your views on whether this application should be varied or not, including any reasons. 

10.3.2 The DAS Administrator will notify you of this through DASH.  The DAS Administrator will allow you, the creditors and the debtor up to 14 days to submit any comments that may be considered by the DAS Administrator when deciding whether to approve the variation.
10.3.3 When the DAS Administrator is determining (Regulation 38) whether a variation is fair and reasonable, they will take into consideration:

· the fair and reasonable criteria (Regulation 25(2))

· the views of the debtor

· the views of the other debtor in the case of a joint DPP

· the views of a creditor taking part in the programme and of any creditor making the application

· the views of any money adviser who has provided advice to the debtor

· whether any expenditure of the debtor declared in assessing disposable income appears to be necessarily incurred by the debtor

· any payment holiday variation previously approved, and 

· may have regard to any other factor the DAS Administrator considers appropriate.

10.3.4 The DAS Administrator will inform:
· You, if you made the application on behalf of the debtor

· The debtor

· The payments distributor

· The creditors taking part in the DPP

· The creditor who has applied for the variation

· The debtor’s continuing money adviser.
The notice will inform all parties of the approval or rejection of the variation, including any reason for that decision.  This will normally be through DASH.  The debtor and any creditor not registered on DASH will receive a letter notifying them of the DAS Administrator’s decision.
10.3.5 The DAS Administrator will update the DAS register to show ‘approved variation of an approved programme’.

10.3.6 Creditors will also receive an updated DPP which will tell them:

· the debtor’s details (name, address, postcode and date of birth)

· the total amount the debtor owes the creditor
· the % of the total debt owed that will be repaid by the debtor after the fees have been deducted (net amount of debt)
· sort codes, account numbers and reference numbers (if known)

· the amount the creditor will receive in each instalment

· the frequency of the proposed payments to the creditor
· the proposed length of the DPP

· any lump sum payments or realisation of assets, and

· the revised end date of the DPP.

10.3.7 
Following the approval of the variation the DAS Administrator will notify the payments distributor who will arrange to make the agreed changes to the DPP. 
10.3.8 If the debtor is paying their instalment through their wages, the continuing money adviser or the debtor will have to provide an updated payment mandate using Fom 3 (payment instruction to an employer) to their employer.
10.3.9 Unless a payment holiday variation has been approved or there has been a change to the frequency of the payments, the debtor should arrange to make the varied payment under a programme within 1 month of the DPP variation being approved.

10.3.10 
If the DAS Administrator rejects the application for variation, the creditors should continue to receive payments as agreed in the DPP.
10.3.11 The debtor or the creditor has the right to appeal to the sheriff, on a point of law, against this decision.  

11. Revocation of a DPP

11.1 Revocation on sequestration or protected trust deed

11.1.1 The DAS Administrator must revoke a DPP where a debtor has applied and been awarded bankruptcy.  Similarly, the DAS Administrator must revoke a DPP where a debtor has granted a trust deed which gained protected status (Regulation 40).

11.1.2 In such cases, the DAS Administrator will remove the debtor’s details from the DAS register*and will notify all parties that the DPP is revoked.  All payments agreed in the DPP will stop.  Creditors can apply any interest, fees and charges to the debt included in the bankruptcy or protected trust deed.
(* The debtor’s details will be recorded on the Register of Insolvencies, when they are bankrupt or in a protected trust deed.)

11.2 Application for revocation
11.2.1 The DAS legislation allows the debtor, you on behalf of the debtor,or a creditor in the DPP to apply to the DAS Administrator to revoke the DPP (Regulation 41).

11.2.2 When the DAS Administrator receives an application for revocation there is no change to the DAS register.

11.2.3 An application for revocation can be made by the debtor in writing, or on form 5 (application for revocation of a debt payment programme), by: 
· you, if you are applying on behalf of the debtor, or
· by a creditor taking part in the DPP.
You must submit this form via DASH.

11.2.4 The DPP may be revoked by the DAS Administrator:
· if a debtor fails, without reasonable cause to satisfy a condition of the DPP.  This includes both the standard conditions (appendix 2) and any discretionary condition applied to the DPP (appendix 3)

· where the debtor has knowingly made an untrue statement in application for approval or variation of a DPP 

· where a payment to be paid under the DPP becomes due and a sum totalling the equivalent of 2 payments is outstanding.  This means that the debtor owes more than the sum of 2 instalments and has missed or underpaid at least 3 instalments, and
· in the case of a joint DPP, if the couple are no longer together.

11.2.5 If you apply for the revocation of a DPP, there is no obligation to inform any of the other parties in the DPP.
11.2.6 If the DAS Administrator proposes to revoke the DPP following the receipt of an application, the DAS Administrator will inform:
· you, if you made the application on behalf of the debtor 

· the debtor

· each creditor in the programme
· a creditor who made the revocation application, and 
· any continuing money adviser.  
The DAS Administrator will intimate in the notice that they intend to revoke the DPP in 4 weeks from the date of the notice.  This will give all parties to the DPP up to 4 weeks to provide a statement on whether the DPP should be revoked. 

11.2.7 Where the DPP is being administered by a continuing money adviser, they will inform all the creditors in the DPP of the DAS Administrator’s proposal to revoke the programme (Regulation 42(3)).

11.2.8 If you receive a notice from the DAS Administrator you should respond within 4 weeks in order for your comments to be taken into consideration.  The continuing money adviser will pass all comments from creditors in the DPP to the DAS Administrator.

11.3 Determination of a revocation

11.3.1 
Only the DAS Administrator can make a determination on an application for revocation.  

11.3.2 When deciding on an application for revocation, the DAS Administrator will consider: 

· any statement made by or on behalf of the debtor

· the nature of any failure or untrue statement

· any factor that may indicate whether or not the programme will be successful

· any representations made by the debtor or creditors, and

· any other factor that the DAS Administrator considers appropriate.

11.3.3 If an application for revocation is approved, the DAS Administrator will inform:
· the debtor

· you, if you made the application on behalf of the debtor,
· continuing money adviser, if any

· the payments distributor

· the debtor’s employer, if they are paying the instalments directly from their wages

· creditors taking part in the programme, and 

· the creditor who applied for the revocation.
11.3.4 The DAS Administrator will normally send the notice through DASH.  The debtor and any creditor not registered on DASH will receive a letter notifying them of the DAS Administrator’s decision.  The notice will include the reasons for the decision.  All payments agreed in the DPP will stop. 
11.3.5  Where there is a continuing money adviser administering the DPP, they will inform all the creditors taking part in the programme and the debtor’s employer, if applicable.
11.3.6 The DAS Administrator will remove the debtor’s details from the DAS register. 
11.3.7 Creditors will be able to consider whether enforcement action is required, or appropriate, to recover the debtor’s debts.  The debtor would be required to pay the debts under the terms and conditions under which the debt was originally provided and creditors can apply interest, fees and charges to that debt.  
11.3.8 The debtor or a creditor can appeal to the sheriff, on a point of law, against the determination of the DAS Administrator to revoke the DPP.

11.3.9 If the DAS Administrator decides to reject the application to revoke the DPP, a notice will be issued through DASH.  The debtor and any creditor not registered on DASH will receive a letter notifying them of the DAS Administrator’s decision.  The debtor should continue to make their payments agreed in the DPP
11.4 Revocation of a joint DPP

11.4.1 To be eligible to apply in joint names, the debtors must have the following type of replationship:
· husband or wife

· civil partners of each other

· living together as husband and wife, or
· living together in a relationship with the characteristics of a relationship between a husband and wife except that they are of the same sex.

11.4.2 Where the debtors no longer meet this criteria, the DPP can be revoked.

11.4.3 Where the joint DPP is revoked, the debtors are protected from creditor enforcement for a period of 6 weeks following the date of revocation.  This, in effect, means that the DAS Administrator will treat both debtors as if they have intimated an intention to apply for a DPP in their own names.  This allows both debtors to seek money advice without the fear that a creditor may take action against them.  

ONLY joint DPPs which are revoked as a result of the debtors’ relationship breakdown will get this protection.
11.4.4 The debtors’ details will remain on the DAS register for 6 weeks after the date of revocation. The DAS register will show ‘Intimation that the debtor intends to apply’.
11.4.5 Where the debtor applies for a DPP in their own name within 21 days of the revocation of the joint DPP, the creditors can not apply any interest, fees or charges to the debt.  This is provided by Regulation 4 (4) of the Debt Arrangement Scheme (Interest, Fees, Penalties and other charges) (Scotland) Regulations 2011.

11.4.6 You should treat the joint and severally liable debt as if each debtor owes the full outstanding amount.  This protects the debtor in the event that their ex-partner does not pay.  It will be the responsibility of the creditor to vary the debtor’s DPP if the debt is paid in full before the end of the agreed DPP period.  Therefore, the debtor should not over pay.
11.4.7 If the debtor applies after the 21 days, interest, fees and charges  may be applied to the debtor’s debts, subject to the discretion of the creditor.  You should make every effort to assist the debtor in these circumstances by submitting an application within 21 days.  The debtor will still be protected from creditor enforcement action up to the end of the 6 week period.
12. Completion of a DPP 

12.1 A DPP reaches completion at the end of the agreed period of the DPP.  This will be when the debtor makes all the payments as agreed, or has made a lump sum payment equal to the sum of all outstanding payments.  Completion of the DPP will be at the time specified when the DPP was first approved, or if it has been varied, at the most recent variation.  

12.2 The debt in the DPP will have been paid in full, minus the fees paid to the DAS Administrator or payments distributor.

12.3 If the creditors in the programme agree in writing to the completion before the scheduled end of the programme, the DPP can be treated as if it has been completed.  For example, if all the creditors agree to write-off the outstanding debt due to them. 

12.4 The payments distributor will write to notify the completion of the programme to:
· the DAS Administrator

· continuing money adviser

· the debtor, and

· each creditor taking part in the programme.

12.5 If any party in the DPP have any enquiries about the completion of the DPP, or if a creditor does not believe the debt has been fully paid, they should contact the DAS Administrator.

12.6 The DAS Administrator or the continuing money adviser must intimate the completion in writing to the debtor’s employer, where there is a payment mandate.

13. Appeals

13.1 Appeals can be made, on a point of law, to the sheriff.  Appeals can be made by: 
· a debtor

· by a creditor in the DPP, or 

· a creditor who is not in the DPP but who has applied for a variation.
13.2 All appeals to the sheriff must be made within 14 days of the DAS Administrator’s determination to approve, reject, vary or revoke the DPP. Any appeal will be recorded on the DAS register.
13.3 All appeals to the sheriff must be made by summary application. 

13.4 The decision of the sheriff is final.  

14. The DAS Register

14.1 The DAS Administrator will maintain a free web-based register which will be accessible to everyone.  

14.2 The DAS register will contain the following information:

· an intimation that the debtor intends to apply

· an application for a programme that has yet to be approved

· an application that has been withdrawn

· that a request to a creditor to consent to a DPP has been sent

· a programme that is approved

· that a notice of an approval or rejection to a DPP has been sent

· an application for variation of an approved programme

· a variation of an approved programme, and

· an appeal to the sheriff.


14.3 The DAS register will also include the debtor’s details, where they intimated that they intend to apply or have applied for approval of a DPP, or are taking part in a programme, a record of their:
· name, including any former name(s)

· date of birth

· home address or addresses

· business address (if any), and
· and the business address of any continuing money adviser.
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Appendix 1 

The Fair and Reasonable Test (Regulation 25)

In determining whether a DPP is fair and reasonable, the DAS Administrator must consider: 

· the total amount of debt,
· the period over which a programme will operate,
· The value of any land owned by the debtor and any security over that land,
· the method, and frequency, of payments under a programme,
· an earlier proposed programme that was not approved,
· a matter specified in Regulation 21(2) that would have prevented an application being made, where the matter no longer has that effect,
· the involvement of the debtor in a:

· debt payment arrangement, including a debt payment 
programme under these Regulations,
· time to pay direction under section 1 (time to pay directions) of the Debtors (Scotland) Act 1987, or time to pay order under section 5 (time  to pay orders) of that Act, or

· time order under section 129 (time orders) of the Consumer Credit Act 1974
· the extent to which creditors have consented (deemed or otherwise) or objected to a programme,
· any comment made by the money adviser,
· an asset of a debtor that could be realised to pay debts to be included in a programme,
· any standard security placed over any interest in the land owned by the debtor, and

· any other factor considered appropriate.

Appendix 2
Standard conditions (Regulation 27)

These conditions state that once a DPP is approved the debtor shall:

· make the first payment under a programme during the period of one month immediately following the date on which the DPP is approved
· make all payments under a programme as they fall due
· pay a continuing liability when due for payment
· except for a continuing liability, make no payment to a creditor taking part in a programme other than a payment under the programme
· not apply for or obtain credit beyond that permitted by Regulation 33(1)(b), or by a variation of a programme approved under Regulation 38
· notify the continuing money adviser for a programme or the DAS Administrator of:

· a change of address.

· a material change of circumstances, within 7 days of becoming aware of the change
· within 10 days after receipt by the debtor of a written request from a continuing money adviser for the programme or the DAS Administrator, supply them with such information or evidence in respect of their income, assets or liabilities
· make all payments in respect of credit obtained under Regulation 33(1)(b)(iii), (iv) and (v) as they fall due
· give all notices and intimations which require to be given by a debtor under these Regulations
· complete and submit when due, a tax or duty return or declaration, and pay the tax or duty so returned or declare, and

· notify the DAS Administrator as soon as reasonably practicable of a money adviser ceasing to act for the debtor for any reason other than the resignation, or revocation or suspension of approval of, the adviser.

Appendix 3

Discretionary conditions (Regulation 28)

As well as the standard conditions which apply to all DPPs, discretionary conditions may also be attached to the DPP or a variation of a DPP.  

The conditions specify that a debtor must:

· realise and distribute amongst the creditors the value of, an asset of the debtor other than an asset excepted by Regulation 28(3)
· sign and deliver a payment instruction to an employer
· be bound by any other reasonable condition intended to secure completion of the DPP .

Regulation 28(3) defines excepted assets as
· a dwelling-house or mobile home occupied by a debtor as the debtor’s home, 
or
· an asset that is exempted from attachment under section 11 of the Debt Arrangement and Attachment (Scotland) Act 2002 or is not a non-essential asset under schedule 2 of the Debt Arrangement and Attachment (Scotland) Act 2002.  

Appendix 4
Non-essential assets
1    
For the purposes of Part 3 of this Act, ‘non-essential assets’ are, subject to paragraph 2 below, corporeal moveable property of the debtor's which is kept in a dwelling house.
 
2    
None of the following is a non-essential asset for the purposes of Part 3 of this Act: 

  
(a) 
an article specified in paragraph 3 below,

(b) 
an article described in paragraph 4 below, and
 
(c) 
an article the attachment of which is (by virtue of section 11(1) above or otherwise) incompetent.

3    
The articles referred to in paragraph 2(a) above are:

(a) 
clothing reasonably required for the use of the debtor or any member of the debtor's household,
(b) 
implements, tools of trade, books or other equipment reasonably required for the use of any member of the debtor's household in the practice of such member's profession, trade or business, not exceeding in aggregate value £1,000 or such other amount as may be prescribed in Regulations made by the Scottish Ministers,
(c) 
medical aids or medical equipment reasonably required for the use of the debtor or any member of the debtor's household,
(d) 
books or other articles reasonably required for the education or training of the debtor or any member of the debtor's household not exceeding in aggregate value £1,000 or such other amount as may be prescribed in Regulations made by the Scottish Ministers,
(e) 
articles reasonably required for the care or upbringing of a child who is a member of the debtor's household,
(f) 
toys for the use of any child who is a member of the debtor's household.

4    
The articles referred to in paragraph 2(b) above are the following so far as they are reasonably required, at the time of the attachment, for the use of the debtor or a member of the debtor's household:

(a) 
beds or bedding,
(b) 
household linen,
(c) 
chairs or settees,
(d) 
tables,
(e) 
food,
(f) 
lights or light fittings,
(g) 
heating appliances,
(h) 
curtains,
(i) 
floor coverings,
(j) 
furniture, equipment or utensils used for storing, cooking or eating food,
(k) 
refrigerators,
(l) 
articles used for cleaning, drying, mending, or pressing clothes,
(m)
articles used for cleaning the dwellinghouse,
(n) 
furniture used for storing: 
(i) 
clothing, bedding or household linen,
(ii) 
articles used for cleaning the dwelling house, or
(iii) 
utensils used for cooking or eating food,
(o) 
articles used for safety in the dwelling house,
(p) 
tools used for maintenance or repair of the dwelling house or of household articles,
(q) 
computers and accessory equipment,
(r) 
microwave ovens,
(s) 
radios,
(t) 
telephones,
(u) 
televisions.

5    
The Scottish Ministers may by Regulations modify paragraph 4 above so as to:

(a) 
add or remove types of articles to or, as the case may be, from those referred to in that paragraph, or
(b) 
vary any of the descriptions of the types of articles there referred to.
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