DAS Guidance for Creditors – for use from 1 July 2011

Debt Arrangement Scheme (DAS)

Guidance for Creditors

Relevant  Legislation 

The Scottish Parliament approved the Debt Arrangement Scheme (DAS) by passing the Debt Arrangement and Attachment (Scotland) Act 2002 (the 2002 Act).  

The Debt Arrangement Scheme (Scotland) Regulations 2011 and the Debt Arrangement Scheme (Interest, Fees, Penalties and other Changes)(Scotland) Regulations 2011 (the 2011 regulations), which both come into force from 1 July 2011, are the relevant  legislation that support the provisions in the 2002 Act. 
All previous DAS regulations are revoked on 1 July 2011 and any approved programmes under these regulations will be administered under the 2011 regulations.
More information on DAS and all related legislation and publications are available on the DAS website at: www.dasscotland.gov.uk
PLEASE NOTE - This guidance does not itself have the force of law.  Interpretation of the law is a matter for the courts, rather than the Scottish Government. 

Foreword  
Most people want to pay the debts that they owe, but some can only do so if they are given more time.

In order to improve the options for individuals, the Scottish Government introduced DAS in 2004.  Unlike voluntary repayment plans, DAS is a statutory scheme and has the force of law, therefore, debtors and creditors must comply with the legislation
Debtors do not have to apply to the Scottish courts in order to use DAS.  Debtors, who meet the eligibility criteria, must have surplus income and want to repay their debts.  They can apply for a debt payment programme (DPP) to pay their creditors and they are protected from any creditor enforcement action to recover the money they are owed by the debtor.  The DPP makes a pro-rata offer of payment to creditors.  Creditors will receive more that 90% of the debt they are due when the DPP is completed.
DAS has 5 main parties; the debtor, the creditor, the money adviser or continuing money adviser, the payments distributor, and the DAS Administrator (the Accountant in Bankruptcy).  The DAS Administrator: approves, rejects, varies or revokes the DPPs; administers DPPs; supervises DAS and can approve money advisers and the payments distributors. 

In this guidance the Scottish Government states its views on what DAS is, and how the laws set out in the 2002 Act and 2011 Regulations should be applied.  It is intended to be a helpful guide that creditors can use to make informed decisions when an agreement is sought to approve a DPP under DAS.  
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	All references to regulations in this guidance document refer to the Debt Arrangement Scheme (Scotland) Regulations 2011 unless otherwise specified.

1. Introduction

1.1 The Debt Arrangement Scheme (DAS) is a government-run debt management tool which allows debtors to repay their debts through a debt payment programme (DPP).  The DPP allows debtors to pay their debts over an extended period of time whilst being protected from creditors taking action against them to recover the debt in the DPP.  

1.2 DAS is different from bankruptcy and protected trust deeds which are debt relief measures where, on average, only a small proportion of the debt is repaid to unsecured creditors.  Debtors in a DPP will repay their creditors 90% or more of their debt when the DPP is completed.

1.3 DAS only applies to debtors who are habitually resident in Scotland.  Therefore, if you are a creditor based in Scotland or elsewhere in the UK or abroad, you can be a party in a DPP which means that you must comply with the DAS legislation if your debtor’s DPP is approved.  For example, you must not try to persuade a debtor to withdraw from a DPP or to make additional payments in respect of a debt included in the programme.

1.4 Debtors must get advice from a DAS approved money adviser, which can be provided free, prior to applying. The DPP can last for any reasonable length of time, include one or more debts and be in the single name of a debtor or, in certain circumstances, in joint names.  

1.5 Up to 10% of the monies paid by the debtor in their DPP are used to cover the costs associated with the DPP.  There is a fee of 2% for the consideration of an application for approval of a DPP to be paid to the DAS Administrator (regulation 5). The payments distributor, who receives the instalments from the debtor and pays the creditors, will charge an administration fee up to 8% of the total debt (regulation 17). These fees will only be charged when the debtor has paid the monies to the payments distributor and are deducted prior to any monies being paid to the creditors.

1.6 When the DPP is approved all interest, fees, penalties and other charges on debts included in the programme are ‘frozen’, resulting in them being written off when the DPP is completed. 

2. Methods of Communication

2.1 The DAS IT system - the Debt Arrangement Scheme Hub (DASH) allows all parties involved in a DPP to access the system and share information about the DPP electronically.  The parties involved are the DAS Administrator (the Accountant in Bankruptcy), money advisers, debtors, creditors and payments distributors.  In order to comply with Debtor Protection legislation, not all the information held on DASH will be visible to all parties.  Users will only be able to see information relating to the DPP they have an interest in.

2.2 You must register with the DAS Administrator to set up an account on DASH before you are given access via a secure login and password.  If you are a large organisation you can have many sub-user accounts allowing access to the system for a number of your employees at the same time. When you are logged on to DASH, you can see the DASH board showing your various workflow lists.  You can view the progress of all the DPPs you have an interest in; view new items in your  workflow; respond to requests; receive notices, information or update changes directly on the system.  You can also download information on to Excel spreadsheets or attach scanned documents.

2.3 If you are registered on DASH you can: 
· register bank account details for receiving your payments from the payments distributor;
· respond to requests from money advisers for confirmation of level of debt (they must attach a copy of a mandate from the debtor or you must receive a mandate prior to providing personal details); 
· accept or reject a request for approval of a DPP;

· apply for a variation or revocation of a DPP;
· Respond to the DAS Administrator regarding a variation or revocation of a DPP.

2.4 Until a creditor has confirmed that they are able and content to communicate via DASH the DAS Administrator or the continuing money adviser will send all information relating to the debtor’s DPP via the postal system or by other electronic means.

3. The approach

3.1 If someone owes money, and finds that they cannot pay their creditors they may seek advice from a money adviser.  A DPP under DAS will only be considered after the money adviser has reviewed the debtor’s debts, income and expenditure and confirmed details of outstanding debts with creditors.

3.2 Money advisers will consider all the options available to a debtor.  A DPP under DAS is one of these options and may be appropriate if the debtor has some surplus income after they have made their essential payments (mortgage, fuel, food costs etc.)

3.3 The money adviser will contact you (accompanied by a signed mandate authorising them to act on the debtors behalf) to ascertain what outstanding debt the debtor has.  As their creditor, the money adviser will ask you to confirm the information you have regarding the debtor’s debt(s).
3.4 If the money adviser does not provide you with a mandate, you should ask to see it.  If they refuse to provide you with a mandate you can contact the DAS Administrator.  

3.5 The DAS Administrator can be contacted at:

DAS Administrator


Accountant in Bankruptcy
       phone: 
0300 200 2770

1 Pennyburn Road                     fax:        0300 200 2920

Kilwinning


       email: 
das@aib.gov.uk

Ayrshire

Scotland

3.6 If the debtor is considering a DPP, they must go to a money adviser approved by the DAS Administrator.  Information on how to do this is available on the website at www.dasscotland.gsi.gov.uk

3.7 The DAS approved money adviser will ask you to confirm:

· the principal debt;

· the amount you originally lent to the debtor;

· the original term of the debt;

· the contractual payments;

· the payments that the debtor contracted to pay;

· the balance outstanding;

· the amount the debtor still owes you;

· the amount of arrears;

· the amount that the debtor has missed paying you;

· any charges that may be incurred e.g. penalty charges on missed payments. These charges must have been stated in the original contract; and 

· details of any existing payment protection.

3.8 At this stage, neither you nor the debtor are committed to a DPP.  The money adviser and debtor are still exploring the debtor’s options.

3.9 If a DPP is identified as the best option for the debtor then the DAS approved money adviser will prepare and submit on behalf of the debtor an application for approval of a DPP.  If the debtor applies for approval of a DPP under DAS you will receive a request to consent to that DPP proposal either from the DAS Administrator or a continuing money adviser. 

3.10 In the list of standard conditions (regulation 27)to be found at appendix 2, reference is made to continuing liabilities.  These are defined in the regulations and relate to those sums (for example, rent, utilities, council tax) which are deducted from income when calculating the surplus remaining available for distribution amongst creditors to pay debts.  These are not included in a DPP.  Arrears of these payments can be included in the DPP.
4. Fees applied to a DPP

4.1 The DAS legislation provides that the payments distributor will collect the regular payments made by the debtor when their DPP is approved.   The payments distributors are individuals or organisations who have tendered to, and been approved by, the DAS Administrator to provide the payments distribution process (regulation 14).

4.2 The collected payments are then distributed to you and the other creditors on a pro-rata basis, depending on the amount of debt due to each creditor in the DPP.    

4.3 Up to 10% of these payments is used to cover the costs associated with the DPP.  Therefore, you will receive 90% or more (depending on the payments distributor’s tender rate) of your debt when the DPP is completed.

4.4 There is a fee of 2% for the consideration of an application for approval of a DPP which is paid to the DAS Administrator (regulation 5) and an administration fee of up to 8% of the total debt (regulation 17) to the payments distributor.  The payments distributor rate will vary depending on the rate included in their tender.

4.5 These fees are only be charged when the debtor has paid their regular payment to the payments distributor and are deducted prior to any money being paid to you and the other creditors. Therefore, you will receive the payment net of any fee.

5. Moratorium on diligence

5.1 General

5.1.1 The Bankruptcy and Diligence etc. (Scotland) Act 2007 amended the 2002 Act to provide a debtor who intends to apply for, or has applied for, a DPP, protection from any creditor taking enforcement action (diligence) to recover a debt owed. 

5.1.2 If you are writing to the debtor to say that you intend to take court action to recover the debt, the debtor may write to the DAS Administrator to intimate their intention to apply for a DPP.  The DAS Administrator will register this intimation on the DAS Register.  Once on the DAS Register the debtor is protected for a period of six weeks against any creditor action.  During this period you are unable to enforce payment of any debt.   

5.1.3 An intimation can normally only be made, by a debtor or an approved money adviser on behalf of the debtor, once in any 12 month period.

5.1.4 Regardless of whether the debtor has intimated their intention to apply to the DAS Administrator, once their application is received they are protected against any creditor action unless they withdraw their application or the DPP is rejected by the DAS Administrator.

5.1.5 It is, therefore, important that you check the DAS register.

5.2 Diligence in the period prior to a debt payment programme application.

5.2.1 A debtor can be provided with protection from diligence under regulation 30(1) if they intimate to the DAS Administrator that it is their intention to apply for a DPP (regulation 20).  The 6 weeks protection period commences immediately following the intimation by the debtor being entered in the DAS register. 

5.2.2 DAS register will show ‘Intimation that the debtor intends to apply’
5.2.3 In accordance with regulation 20(3) a debtor may only make one intimation to the DAS Administrator within a 12 month period (except where a joint debt payment programme is revoked as the debtors are no longer a couple as specified in the regulations).

5.2.4 During the 6 week period it is not be competent for you to serve a charge for payment or to commence or execute any diligence to enforce any debt owed by the debtor.

5.2.5 You will also be unable to make, under section 97(2) or section 136(2)  of the Bankruptcy and Diligence etc. (Scotland) Act 2007, an order granting warrant for sale of attached land or a satisfaction order.

5.2.6 You will be unable to petition for sequestration during this period.

5.2.7 The entry on the DAS register will be removed or amended on the date of the earliest of the following events:

· 6 weeks from the date entered on the register have elapsed and an application has not been received; or

· the date a notice is entered on the DAS Register that an application for a DPP has been received and is yet to be approved

5.3 Effect of an application for a debt payment programme 

5.3.1 If an application for a DPP is received by the DAS Administrator within the 6 week period of the moratorium the debtor is protected against any creditor action unless they withdraw their application or the DPP is rejected by the DAS Administrator

5.3.2 The DAS Register will be amended to show ‘a programme that is yet to be approved’.

5.3.3 This is for DPP proposals awaiting feedback from creditors on whether they will consent to the proposal or where a decision by the DAS Administrator is required.

5.3.4 Regardless of whether the debtor has intimated their intention to apply to the DAS Administrator, once their application is received and is recorded on the DAS register they are protected against any creditor action unless they withdraw their application or the DPP is rejected by the DAS Administrator

5.4 Effect of a withdrawal of an application for a debt payment programme 

5.4.1 Under regulation 20(4) in the period between an application for a DPP being received and the DPP being approved or rejected, the debtor may inform the DAS Administrator that they wish to withdraw their application.

5.4.2 The debtor or money adviser on behalf of the debtor must inform the DAS Administrator in writing if the debtor wishes to withdraw their application for approval.

5.4.3 Protection from diligence will cease from the date the DAS Administrator enters the withdrawal of the application on the DAS register.

5.4.4 The DAS register will be amended to show ‘application withdrawn’.  

5.5 Effect of rejection of an application for a debt payment programme  

5.5.1 Protection from diligence will cease from the date the DAS Administrator enters the notice of rejection of the DPP on the DAS register. At this time you will be able to consider whether further enforcement action to recover debts is appropriate.  The terms and conditions under which the debt was originally provided continue to apply. 

5.5.2 The DAS register will be amended to show ‘application rejected’.  

5.6 Effect of approval of an application for a debt payment programme 

5.6.1 Any application for a DPP in which all creditors consent, or where they have been deemed to have consented, will automatically be approved by the DAS Administrator.

5.6.2 The DAS Register will be amended to show ‘an approved programme’.

5.6.3 The date of approval will take effect from midnight of the day immediately preceding the day the notice appears in the register ( regulation 26(2))  All interest, fees, penalties or other charges are frozen from this date, until the DPP is completed or revoked.

5.6.4 As the DPP is approved it is not be competent for you to serve a charge for payment or to commence or execute any diligence to enforce any debt owed by the debtor.

5.6.5 You will also be unable to make, under section 97(2) or section 136(2)  of the Bankruptcy and Diligence etc. (Scotland) Act 2007, an order granting warrant for sale of attached land or a satisfaction order.

5.6.6 You will not be able to petition for the debtor’s sequestration.

5.6.7 Any application for a DPP in which some of the creditors do not consent will remain on the DAS register ‘a programme that is yet to be approved’ until the DAS Administrator has approved or rejected the DPP. 

5.6.8 The debtor will continue to be provided with protection from diligence unless their application is withdrawn or rejected (regulation 30(1)(b)).

6. The application for a DPP

6.1 If the debtor applies for approval of a DPP under DAS you will receive a request to consent to that DPP proposal either from the DAS Administrator or a continuing money adviser (regulation 23).

6.2 The DAS Administrator will normally administer the application for a DPP from money advisers in the free sector, for example Citizens Advice Bureaux and local authorities.  A continuing money adviser will normally be from the fee charging sector and will administer the application for a DPP for their client (the debtor). 

6.3 The request to consent to a DPP proposal will normally be sent to you via DASH, if you are registered, otherwise by first class recorded delivery post (regulation 23(3)).  The request to consent is designed to give you all the information you need to make a decision to accept or reject the DPP proposal.  It gives as much information as possible so that you can correctly identify the debt and understand the payment proposal being offered.  It should clearly state on the form:

· the debtor’s details (name, address, postcode and date of birth);

· the total amount the debtor owes to you;

· the % of the total debt owed that will be repaid by the debtor after the fees have been deducted (net amount of debt);

· sort codes, account numbers and reference numbers (if known);

· the amount you will receive in each instalment;

· the frequency of the proposed payments to you;

· the proposed length of the DPP; and

· any lump sum payments or realisation of assets.

6.4 You are required to respond to this request within 21 days from the date of the request (regulation 23(5)).  If you do not respond to the proposal within 21 days you will be deemed to have consented to the terms of the DPP.  Responses can be made either in writing or via DASH to the DAS Administrator or the continuing money adviser.  The 21 days starts from the date of posting or electronic transmission to you.   

6.5 There are three possible responses from you:

· consent. (this is where you reply within the 21 days and agree to the proposal).

· deemed to consent. (this is where you do not respond to the proposal within the 21 days.  In this case, you are deemed to have agreed to the proposal, unless the DPP is only for a single debt, where it will be treated as if you have not consented.

· non consent.  This is where you reply within the 21 days and do not agree with the proposal.  

6.6 At the end of the 21 days, if all the creditors consent (or are deemed to have consented) to the DPP, the DAS Administrator will approve the DPP regardless of the amount of the debt or the length of the proposed programme (regulation 24).  The DAS register will be updated to show ‘an approved programme’.

6.7 Where the continuing money adviser is administering the DPP, they will inform the DAS Administrator that the creditors have consented (or are deemed to have consented) to the DPP and the DAS Administrator will approve the DPP and update the DAS register accordingly.

6.8 Where either the DAS Administrator or the continuing money adviser is administering the DPP, and a creditor has not consented (or where the DPP is for a single debt and the creditor has not responded within the 21 day period), the DAS Administrator must approve the DPP proposal that is fair and reasonable (regulation 25). The DAS Administrator will consider all the creditors’ responses and whether it is appropriate to approve the DPP.

6.9 In deciding whether a programme is fair and reasonable, the DAS Administrator will take into account a number of criteria which are set out in appendix 1.

7. Approval of a DPP

7.1 When a DPP is approved the debtor will be subject to standard conditions (regulation 27).  These are listed in appendix 2.  The DAS Administrator may approve a DPP subject to other conditions depending on the debtor’s particular circumstances (regulation 24(2) and 25(4)).  These are called discretionary conditions and are listed in appendix 3.  When the programme is approved the debtor will know if there are any discretionary conditions they must comply with. 

7.2 On approval of the DPP, the DAS Administrator or continuing money adviser will notify you and all other creditors involved in the DPP (regulation 29). 

7.3 Following the approval of the DPP the DAS Administrator or continuing money adviser will notify the payments distributor who will arrange the start of the payments from the debtor.  If you are not registered on DASH, the payments distributor will contact you in order to get your bank account details to make the necessary payments to you. 

7.4 You should receive your first payment under a programme within 1 month of the DPP is provided (regulation 27(2)(a))

8. The effect of approval of a DPP on creditors

8.1 When a DPP is approved, any existing arrestment against earnings or property will be recalled  (regulation 33).  The DAS Administrator will send a notice of recall to each employer or party with possession of funds or property arrested.  Earnings or property in the hands of a third party (arrestee) shall be released for the debtor’s use.  Where property is attached and the debtor has been notified of the date of auction (prior to the date of intimation or the date of application), the removal and sale of the debtor’s property may still proceed.
8.2 If the debtor has a conjoined arrestment order, time to pay direction, time to pay order or time order, the DAS Administrator or a continuing money adviser will notify the clerk of court.  This will in effect recall the order.  Therefore, if you are receiving any monies as a result of a direction or order, these payments will stop as the debt should be being paid through the DPP.  If a debt has been omitted from the DPP, then it may be possible to include it through a variation to the DPP.

8.3 You must not offer further credit to the debtor whilst they have a DPP (regulation 33(1)(b)).  The only exceptions are:

· credit approved by a variation of a DPP (see paragraph on Variation below);

· further credit given as part of a cyclical loan agreement which was already in operation when the DPP was approved.  In this case, the payment by the debtor must not vary because this credit has been given;

· trade credit incurred by the debtor in the ordinary course of business.  If the debtor applies for this credit, they must give you written notification of their DPP.

· credit for emergency repairs as specified in the regulations at regulation 33(6).  If the debtor applies for this credit, they must give you written notification of their DPP and

· credit for reasonable funeral expenses for an immediate family member.  If the debtor applies for this credit, they must give you written notification of their DPP.

8.4 If you do give credit to a debtor with a DPP for reasons other than that allowed by regulation 33, you will not be able to take action to recover this debt -  serve a charge for payment, commence any diligence to enforce payment or petition for the sequestration of the debtor’s estate  - until after the DPP is completed or revoked. 

8.5 Debtors in a DPP are not permitted, under the standard conditions, to apply for or obtain credit other that for specific reasons (regulation 27(2)).  Therefore, if you provide credit to a debtor who did not inform you that they are currently in a DPP, this may be grounds for the DPP to be revoked.  If you believe this is the case then you should contact the DAS Administrator.

8.6 You must not try to persuade a debtor to withdraw from a DPP or to make additional payments in respect of a debt included in the programme (regulation 33(1)(c).  If you have an administration system which electronically generates reminder letters or demands for payment, you should STOP issuing these letters immediately. 

8.7 You must, on request by a continuing money adviser to the debtor, or the DAS  Administrator, provide a statement of all the debtor’s liabilities (regulation 33(1)(d)).  You must also notify any continuing money adviser or the DAS Administrator of any liability where you have security against a co-obligant of the debtor (regulation 33(1)(d)).

8.8 Where a DPP is approved and the debtor has previously granted a trust deed which was not protected, the trust deed in effect ceases to exist.  Therefore, it is unlikely that you will receive a dividend from that trust deed agreement. 

9. Variation of a DPP

9.1 An average DPP can last for over eight years. Therefore, within the period of the DPP there may be times when the debtor’s personal circumstances change, which may mean that the DPP needs to be varied.  The DAS legislation allows the debtor, you or a money adviser acting on behalf of the debtor to apply to the DAS Administrator to vary the DPP. 

9.2 Variation can result in a number of changes:

· the amount you receive may increase or decrease; or 

· the frequency of the payments may change; or

· the length of the DPP may increase or decrease; or

· a new condition(s) may be attached to the DPP.

9.3 The DAS Administrator will decide whether the DPP can be varied.  You can apply for a variation to a DPP to the DAS Administrator on a form 4 (application for a variation of a debt payment programme).  

9.4 If you are applying for a variation, you must first have attempted to agree the variation with the debtor (regulation 36(2)).  The DAS Administrator will not consider your application unless you have made a reasonable attempt to do so.

9.5 The DAS Administrator must agree to a variation (regulation 38(1)) in the following circumstances:

· where a debtor agrees with all the creditors that the programme should be varied; or

· where a debtor and a creditor agree that the debtor no longer needs to pay the creditor what is owed 

· where the DPP was approved prior to 1 July 2007 and the debtor wishes to apply for the freezing of interest, fees and penalties on their debts.

9.6 The DAS Administrator may approve a variation subject to the fair and reasonable criteria (regulation 38(2)) in the following circumstances:

· where there has been a material change of circumstances which may include an increase or decrease in the debtor’s income; or  

· when a debt due at the approval of the programme was omitted from the DPP or wrongly assessed for the DPP because it was overlooked, or someone made an error or for some other reasonable cause; or

· where a future debt, which was not quantifiable when the DPP was approved, becomes due for payment.  For example, if the debtor has a debt which they do not have to start paying for some months; or

· where a contingent debt, which was not quantifiable when the DPP was approved, becomes due for payment.  For example, if the debtor has been a guarantor for someone else’s debt and the creditor has called up the guarantee; or 

· if the debtor has an emergency and needs credit to meet an essential requirement.  There are a lot of possibilities here, for example:

· the debtor’s house needs repairs to make it sound (dry rot, leaky roof, broken window, etc);

· a car needed for business or to get to work needs repairs;

· the washing machine breaks down;

· there is a medical emergency that needs some payment; 

· the debtor needs the services of a plumber or electrician; or

· the debtor needs help to pay for the funeral of an immediate family member; or

· where a debtor wishes to defer payments for a period of 6 months, as there has been a reduction in their disposable income of 50% or more.  This is a ‘payment holiday’ and can only apply under certain circumstances. The period of the DPP is extended for an equal period (see 9.8).

9.7 No one can apply for a variation for any other reason.

9.8 DPPs can sometimes become unmanageable due to a short term 'income shock' where an individual, or someone in their household, experiences a reduction in their disposable income. In these circumstances, a debtor can apply for a six month ‘payment holiday’ only if their disposable income has reduced by 50 per cent or more (regulation 33) as a result of the following circumstances:

· a period of unemployment or change in employment 

· a period of leave from employment for maternity, paternity, adoption or to care for a dependant 

· a period of illness of the debtor 

· divorce, dissolution of a civil partnership or separation for the debtor 

· death of a person with whom the debtor shared care (financial responsibilities or otherwise) (regulation 33(3)).

9.9 The payment holiday variation interrupts the period of the DPP, therefore the DPP will be extend by 6 months at the end of the DPP.  If a payment holiday variation is approved your payments will stop for 6 months.  You should not contact the debtor or issue demand letters to the debtor during this period.

9.10 After, the payment holiday variation has finished the debtor should commence payments as agreed in their DPP.  During this time the debtor may reconsider their debt management options with a money adviser. 

9.11 There is no limit to the number of times a debtor can apply for a payment holiday variation during the period of their DPP, provided they meet the necessary criteria.  Before approving the variation, the DAS Administrator will consider whether the debtor has had a previous payment holiday variation.

9.12 You will receive a variation notice if the debtor, another creditor or a money adviser acting on behalf of the debtor has applied to the DAS Administrator to vary the DPP.  You can provide the DAS Administrator with your views on whether this application should be varied or not, including any reasons. 

9.13 The DAS Administrator will notify you of this by letter or through DASH. 

9.14 When the DAS Administrator is determining (regulation 38) whether a variation is fair and reasonable, they will take into consideration:

· the fair and reasonable criteria (regulation 25(2));

· the views of the debtor;

· the views of the other debtor in the case of a joint DPP;

· the views of a creditor taking part in the programme and of any creditor making the application; and

· the views of any money adviser who has provided advice to the debtor;

· whether any expenditure of the debtor declared in assessing disposable income appears to be necessarily incurred by the debtor; and

· any payment holiday variation previously approved 

· may have regard to any other factor the DAS Administrator considers appropriate.

9.15 The DAS Administrator will inform you of the approval or rejection of the variation, including any reason for that decision.  You will also receive an updated DPP which will tell you:

· the debtor’s details (name, address, postcode and date of birth);

· the total amount the debtor owes to you;

· the % of the total debt owed that will be repaid by the debtor after the fees have been deducted (net amount of debt);

· sort codes, account numbers and reference numbers (if known);

· the amount you will receive in each instalment;

· the frequency of the proposed payments to you;

· the proposed length of the DPP; 

· any lump sum payments or realisation of assets; and

· the revised end date of the DPP.

9.16 Following the approval of the variation the DAS Administrator will notify the payments distributor who will arrange to make the agreed changes to the DPP.  

9.17 Unless a payment holiday variation has been approved or there has been a change to the frequency of the payments, you should receive your varied payment under a programme within 1 month of the DPP variation being approved.

9.18 If the DAS Administrator rejects the application for variation, you should continue to receive payments as agreed in the DPP.

10. Revocation of a DPP

10.1 Revocation on sequestration or protected trust deed

10.1.1 The DAS Administrator must revoke a DPP where a debtor has applied and been awarded bankruptcy.  Similarly, the DAS Administrator must revoke a DPP where a debtor has granted a trust deed which gain protected status (regulation 40).

10.1.2 In such cases, the DAS Administrator will remove the debtor’s details from the DAS register* and will notify you that the DPP is revoked.  All payments agreed in the DPP will stop.  You can apply  any interest, fees and charges to the debt included in the bankruptcy or protected trust deed.  

(* The debtor’s details will be recorded on the Register of Insolvencies, when they are bankrupt or in a protected trust deed.)

10.2 Application for revocation
10.2.1 The DAS legislation allows the debtor, you, another creditor in the DPP or a money adviser acting on behalf of the debtor to apply to the DAS Administrator to revoke the DPP (regulation 41).
10.2.2 An application for revocation can be made by the debtor in writing, or on form 5, by: 
· you;

· another creditor; or
· the money adviser on behalf of the debtor.
10.2.3 The DPP may be revoked by the DAS administrator where:
· if a debtor fails, without reasonable cause to satisfy a condition of the DPP.  This includes both the standard conditions (appendix 1) and any discretionary condition applied to the DPP (appendix 2);

· the debtor has knowingly made an untrue statement in application for approval or variation DPP; or 

· a payment to be paid under the DPP becomes due and a sum totalling the equivalent of 2 payments is outstanding.  This means that the debtor owes more than the sum of 2 instalments and has missed or underpaid at least 3 instalments; or
· in the case of a joint DPP, the couple are no longer together.

10.2.4 If you apply for the revocation of a DPP, there is no obligation to inform any of the other parties in the DPP. 
10.2.5 If the DAS Administrator proposes to revoke the DPP following the receipt of an application, the DAS Administrator will inform the debtor,  each creditor in the programme and any the continuing money adviser  or money adviser who has made the application on behalf of the debtor.  The DAS Administrator will give all parties to the DPP up to 4 weeks to provide a statement on whether the DPP should be revoked. 
10.2.6 Where the DPP is being administered by the continuing money adviser, they will inform all the creditors in the DPP of the DAS Administrator’s proposal to revoke the programme (regulation 42(3)).
10.2.7 If you receive a notice from the DAS Administrator or a continuing money adviser, you should respond within 4 weeks to the party you received the notice from, in order for your comments to be taken into consideration.  The continuing money adviser will pass all comments on to the DAS Administrator.

10.2.8 Only the DAS Administrator can make a determination on an application for revocation.  

10.2.9 When deciding on an application for revocation, the DAS Administrator will consider: 

· any statement made by or on behalf of the debtor;

· the nature of any failure or untrue statement;

· any factor that may indicate whether or not the programme will be successful; 

· any representations made by the debtor or creditors; and

· any other factor that the DAS Administrator considers appropriate.

10.2.10 If an application for revocation is approved, the DAS Administrator or the continuing money adviser will inform you, including the reasons for the decision.  All payments agreed in the DPP will stop.  

10.2.11 The DAS Administrator will remove the debtor’s details from the DAS register .  At this time you will be able to consider whether further enforcement action to recover debts is appropriate.  The terms and conditions under which the debt was originally provided continue to apply and you can apply  any interest, fees and charges to the debt.
10.2.12 You can appeal to the sheriff, on a point of law, against the determination of the DAS Administrator to revoke the DPP.

10.2.13 If the DAS Administrator decides to reject the application to revoke the DPP, you will continue to receive payments agreed in the DPP.
10.3 Revocation of a joint DPP

10.3.1 To be eligible to apply in joint names, the debtors must be:

· husband or wife; 

· civil partners of each other; 

· living together as husband and wife; or 

· living together in a relationship with the characteristics of a relationship between a husband and wife except that they are of the same sex.
10.3.2 Where the debtors no longer meet this criteria, the DPP can be revoked.

10.3.3 Where the DPP is revoked, the debtor is protected from you taking enforcement action for a period of 6 weeks following the date of revocation.  This, in effect, means that the DAS Administrator will treat both debtors as if they have intimated an intention to apply for a DPP in their own names.  This allows both debtors to seek money advice without the fear that a creditor may take action against them.  

ONLY joint DPPs which are revoked as a result of the debtors’ relationship breakdown will get this protection.

10.3.4 The debtors’ details will remain on the DAS register for 6 weeks after the date of revocation. The DAS register will show ‘Intimation that the debtor intends to apply’
10.3.5 Where the debtor applies for a DPP in their own name within 21 days of the revocation of the joint DPP, you can not apply any interest, fees or charges to the debt.  This is provided by regulation 4 (4) of the Debt Arrangement Scheme (Interest, Fees, Penalties and other charges) (Scotland) Regulations 2011.

10.3.6 The money adviser should treat the joint and severally liable debt as if each debtor owes the full outstanding amount.  This protects the debtor in the event that their ex-partner does not pay.  It will be your responsibility to vary the debtor’s DPP if the debt is paid in full before the end of the agreed DPP period.  Therefore, the debtor should not over pay.
10.3.7 If the debtor applies after the 21 days, interest, fees and charges  may be applied to the debtor’s debts.  This is subject to your discretion.  You can decide whether you add interest, fees and charges to the debt after 21 days have lapsed and an application has not been received and recorded on the DAS register.  The debtor will still be protected from you taking enforcement action up to the end of the 6 week period.
11. Completion of a DPP 

11.1 A DPP reaches completion at the end of the agreed period of the DPP.  This will be when the debtor makes all the payments as agreed, or has made a lump sum payment equal to the sum of all outstanding payments.  Completion of the DPP will be at the time specified when the DPP was first approved, or if it has been varied, at the most recent variation.  
11.2 The debt in the DPP will have been paid in full, minus the fees paid the DAS Administrator or payments distributor.

11.3 If you and all the other creditors still in the programme agree in writing to completion before the scheduled end of the programme, the DPP can be treated as if it has been completed. 
11.4 The  payments distributor will write to notify you that the DPP has completed.  If you have any enquiries about this, or if you do not believe the debt has been fully paid, contact the DAS Administrator.
12. Appeals

12.1 Appeals can be made, on a point of law, to the sheriff.  Appeals can be made by: 

· a debtor 
· by a creditor in the DPP 
· a creditor who is not in the DPP but who has applied for a variation
12.2 All appeals to the sheriff must be made within 14 days of the DAS Administrator’s determination to approve, reject, vary or revoke the DPP. Any appeal will be recorded on the DAS register. 

12.3 You may wish to take legal advice before considering making an appeal.  All appeals to the sheriff must be made by summary application. 
12.4 The decision of the sheriff is final.  

13. The DAS Register

13.1 The DAS Administrator will maintain a free web based register which will be accessible to actual and potential creditors.  

13.2 The DAS register will contain the following information:

· An intimation that the debtor intends to apply

· an application for a programme that has yet to be approved;

· an application that has been withdrawn;

· that a request to a creditor to consent to a DPP has been sent

· programme is approved;

· that a notice of an approval or rejection to a DPP has been sent;

· an application for variation of an approved programme;

· a variation of an approved programme; and

· an appeal to the sheriff.


13.3 The DAS register will also include the debtor’s details, who have intimated that they intend to apply or who have applied for approval of a DPP, or who is taking part in a programme, a record of their:

· name, including any former name(s);

· date of birth; 
· home address or addresses;  

· business address (if any).

· and the business address of any continuing money adviser.
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Appendix 1 

The Fair and Reasonable Test (Regulation 25)

In determining whether a DPP is fair and reasonable, the DAS Administrator must consider: 

· the total amount of debt;

· the period over which a programme will operate;

· The value of any land owned by the debtor and any security over that land;

· the method, and frequency, of payments under a programme;

· an earlier proposed programme that was not approved;

· a matter specified in regulation 21(2) that would have prevented an application being made, where the matter no longer has that effect;

· the involvement of the debtor in a:



- debt payment arrangement, including a debt payment 


  programme under these Regulations;



- time to pay direction under section 1 (time to pay directions) of 

  the Debtors (Scotland) Act 1987, or time to pay order under 

  section 5 (time  to pay orders) of that Act; or



- time order under section 129 (time orders) of the Consumer 

  Credit Act 1974;

· the extent to which creditors have consented (deemed or otherwise) or objected to a programme;

· any comment made by the money adviser;
· an asset of a debtor that could be realised to pay debts to be included in a programme;

· any standard security placed over any interest in the land owned by the debtor; and

· any other factor considered appropriate.
Appendix 2

Standard conditions (Regulation 27)

These conditions state that once a DPP is approved the debtor shall:

· make the first payment under a programme during the period of one month immediately following the date on which the DPP is approved;

· make all payments under a programme as they fall due.

· pay a continuing liability when due for payment.

· except for a continuing liability, make no payment to a creditor taking part in a programme other than a payment under the programme.

· not apply for or obtain credit beyond that permitted by regulation 33(1)(b), or by a variation of a programme approved under regulation 38.

· notify the continuing money adviser for a programme or the DAS Administrator of a:

· change of address.

· material change of circumstances, within 7 days of becoming aware of the change. 

· within 10 days after receipt by the debtor of a written request from a continuing money adviser for the programme or the DAS Administrator, supply them with such information or evidence in respect of their income, assets or liabilities;

· make all payments in respect of credit obtained under Regulation 33(1)(b)(iii), (iv) and (v) as they fall due;

· give all notices and intimations which require to be given by a debtor under these Regulations; and

· complete and submit when due, a tax or duty return or declaration; and pay the tax or duty so returned or declared; and

· notify the DAS Administrator as soon as reasonably practicable of a money adviser ceasing to act for the debtor for any reason other than the resignation, or revocation or suspension of approval of, the adviser.

Appendix 3

Discretionary conditions (Regulation 28)

As well as the standard conditions which apply to all DPPs, discretionary conditions may also be attached to the DPP or a variation on a DPP.  



The conditions specify that a debtor must:

· realise and distribute amongst the creditors the value of, an asset of the debtor other than an asset excepted by regulation 28(3);

· sign and deliver a payment instruction to an employer; or

· be bound by any other reasonable condition intended to secure completion of the DPP .



Regulation 28(3) defines an excepted asset is:

· a dwelling-house or mobile home occupied by a debtor as the debtor’s home; and

· an asset that is exempted from attachment under section 11 of the Debt Arrangement and Attachment (Scotland) Act 2002 or is not a non-essential asset under schedule 2 of the Debt Arrangement and Attachment (Scotland) Act 2002.  

Appendix 4
Debt Arrangement Scheme Hub  DASH                Instructions for creditors

Explanation of purpose of system

The DAS Administrator administers DAS via  -  DASH (Debt Arrangement Scheme Hub) which can be accessed by all  parties involved in a debt payment programme i.e. DAS Administrator, money advisers, debtors, creditors and payments distributors. Creditors will receive requests for information or decisions as and when they are required as this system works in real time and does not store information to be passed in bulk at for example the end of a day or a week.

1 Main Screen


 Screen shot  required - Dashboard
How to obtain Access

2 Users are given access to the system via a secure login. 


Screen shots required  - Creditor/organisation details required for login

What information will I receive and how do I respond

3 Creditors will receive requests from MAs to confirm levels of debt prior to preparing a DPP application.



Screen shots required - Example of screens for requests for level of 

debt

4 Creditors will also receive and respond to details of DPP proposals.



Screen shots required  - Example of screens for requests for DPP 


proposals

5 Creditors can apply to have a DPP varied – form 4



Screen shots required  - Example of screens for form 4 DPP variation
6 Creditors will receive and respond to details of proposals to vary DPPs


Screen shots required  - Example of screens for requests for DPP 


variations

7 Creditors can apply to have a DPP revoked  - form 5


Screen shots required  - Example of screens for form 5 DPP 


revocations
8 Creditors can also receive and pass ad hoc information to MAs and DAS Administrator


Screen shots required  - Relevant screens shots.

